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THOMAS A. HENDRICKS AS A LAWYER. 
By W. W. THORNTON. 


HOMAS A. HENDRICKS was descend- | Presbyterian college; and its curriculum at 
ed on his father’s side from an old Hu- | that day was little more extended than that 
guenot family, which left France and settled | of the average public high school of the pres- 
in the Low Countries, and thence emigrated | ent time. 
as Hollanders to New Jersey. Before the Re- The year after his graduation Mr. Hen- 
volutionary War the New Jersey descendants | dricks began reading law in the office of Ste- 
settled among the Germans of Ligonier Val- | phen Major, of Shelbyville (the father of 
ley of Pennsylvania, where many of the name | Charles Major, the author). After several 
still reside. Abraham Hendricks was his | months’ reading, he entered the law school 
grandfather, and held several minor offices in | located at Chambersburg, Pa., of which his 
uncle, Judge Alexander Thomson, was dean. 
This law school was really a branch of Get- 
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| 
| 
| 
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that State, serving three terms in the Legis- 
lature. John, the youngest son, father of 
Thomas, married Jane Thomson, whose | tysburg College, an old Evangelical German 
grandfather had emigrated to Pennsylvania | institution of excellent reputation. In after 
from Scotland when comparatively a young | years Mr. Hendricks spoke of the delightful 
man. The admixture of Huguenot and | experiences he had at this law school. “I re- 
Scotch blood was not an undesirable one. mained in Chambersburg,” said he, “only 
John Hendricks moved to Ohio shortly | eight months, but to me it was a very great 
after his marriage, and settled near Zanes- | event in my life. Brought up on the flat 
ville, where two sons—Abram and Thomas |' prairies and woods of Indiana, I had never 
Andrews—were born to him, the latter Sep- | seen such beautiful mountains and dashing 
tember 7, 1819, in a pioneer log cabin. In | streams as were in that old Cumberland Val- 
1820 he moved to Madison, Indiana, then | ley. To this day it seems to me a vision of 
the most considerable town in the State, the | beauty. There were numerous larger towns 
home of his brother William, who afterward | right about us. There was Hagerstown, amid 
became Governor of the State, and then | the blue and golden scenegy of Maryland; 
served two terms in the United States Sen- | and Shippensburg, which was a bright, active 
ate; and two years later settled twenty-six | young place; and Carlisle, which was one of 
miles southeast of Indianapolis, on the Blue | the old forts in the valley and a military post. 
River, near the present site of Shelbyville. Our studies were examinations chiefly, not 
John Hendricks was a man of means and | lectures on the law. The land possessed for 
was able to give Thomas as liberal education | me a sort of patriotism.” 
as the West then afforded. After attending In the fall of 1843 he opened an office at 
the local schools of the vicinity he entered | Shelbyville for the practice of the law. In 
Hanover College, situated near Madison, and | September, 1845, he married Miss Eliza Mor- 


graduated from it in 1841. Hanover is a | gan of South Bend, Ohio, whose grandfather, 
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Stephen Wood, was a next door neighbor of 
Gen. William Henry Harrison. In 1848 he 
was elected a member of the lower house of 
the Indiana Legislature; and the next year a 
member of the convention that framed the 
present constitution of Indiana. In the 
Legislature he was chairman of the commit- 
tee on banking; and as banks and banking 
was a subject much discussed in the constitu- 
tional convention, he took a leading part in 
the debates and became one of the leaders in 
that, the best representative body of the 
ablest men ever convened in the State. 
Three months (May 16, 1851,) after the 
constitutional convention adjourned, Mr. 
Hendricks was nominated for Congress, and 
elected at the October election. He was re- 
elected twice, serving until March 3, 1855. In 
the following August he was appointed com- 
missioner of the General Land Office. and 
continued to serve in that capacity until late 
in the summer of 1859, when he resigned. In 
1860 he was nominated by the Democratic 
party for Governor, but was defeated by the 
Republican nominee, Henry S. Lane, chair- 
man of the national convention that nom- 
inated John C. Fremont in 1856 for the Presi- 
dency. The same year he removed to In- 
dianapolis, where he resided until his death. 
March 6, 1863, he took his seat in the United 
States Senate as the newly elected Senator 
from Indiana, and served one full term. In 
1872 he was elected Governor of Indiana, the 
only member on the State Democratic ticket 
that was elected that year. In 1876 he was 
nominated by tge Democratic party for Vice- 
President. In 1884 he was renominated for 
Vice-President, and elected. He died at his 
home in Indianapolis, November 25, 1885. 
Mr. Hendricks, as an orator, was radically 
different from both Mr. Harrison and Mr. 
Voorhees. Mr. Harrison’s speeches contain 
hundreds of remarkable sentences, many of 
them as quotable as those of a great poet. 
Mr. Voorhees’ speeches are radically differ- 
ent from those of Mr. Harrison. They con- 





tain but few quotable sentences; but on the 
other hand, there are many long paragraphs 
of great beauty. But you will find neither of 
these characteristics in Mr. Hendricks’ 
speeches. “It was not eloquence,” said Sen- 
ator Ransom of North Carolina, “for he was 
not, like Webster, an orator in the highest 
sense of the word.” “In illustrations he was 
sparing,” said Judge David Turpie, afterward 
United States Senator; “in diction, choice, 
accurate; upon occasion ornate and elegant; 
fluent without superfluity. In pronunciation 
a purist, clear, precise, with an ear of most 
delicate fancy. In the collocation, or agree- 
ment of words in the clause or sentence, not 
so capable—as apt to close an important sen- 
tence with one of the smallest of English 
prepositions as with a term whose quantities 
might give to both the voice and ear a ca- 
dence of repose. For mere humor he found 
not often a place—though happy when so 
used; for invecture or denunciation, very sel- 
dom. The most malignant miscreant in the 
record was treated by him usually as one who 
had but fallen into some mistake or error.” 
“His manner as a public speaker,” said 
Senator Benjamin Harrison, in closing the 





memorial services held in the Senate, “‘was 
animated and graceful. In style he was clear, 
often pungent, and always persuasive. Large 
audiences always assembled to hear him, and 
if he did not win over his adversaries, he left 
them kindly disposed, and always strength- 
ened and consolidated his own party.” 

“I may say, then, Mr. President,’ said 
Senator William M. Evarts, “that my esti- 
mate of the late Vice-President is that of an 
eminent lawyer. Certainly his eloquence was 
persuasive and effective. Certainly his 
method of forensic address was quite admir- 
ably free of all superfluity. If it be truly said, 
as I believe it is truly said, that the greatest 
trait in the greatest orator, notwithstanding 
all the splendor of his eloquence, Demosthe- 
nes, was that, more than all other orators, 
he was distinguished by the fact of the abso- 
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lute directness with which every movement 
in his conduct of the debate was governed, 
that no superfluous word was used, none 
taken for ornament, but always for effect, 
we must, at least in our profession, consider 
these traits that I have ascribed to the foren- 
sic eloquence of Mr. Hendricks worthy of 
admiration.” 

“His speech ran flexible as the brook,” said 
W. D. Owen of Indiana. “His uttered 
thoughts took the form of such chaste sim- 
plicity you did not realize their vigor. He 
was ornate only on requirement. His figures 
of speech were emphasis, and his illustrations 
arguments. His logic was instinct 
with power, and moved in ever-augmenting 
procession.” 

There are few orators but what might not 
be proud of this quotation, taken from an 
address he delivered before a millers’ con- 
vention that met in Indianapolis in May, 
1878. 

“As a boy I was acquainted with the miller, 
and I thought him a great man. When he 
raised the gate with such composure and con- 
fidence, and the tumbling waters drove the 
machinery ahead, I admired his power. And 
then he talked strongly upon all questions. 
He was very positive upon politics, religion, 
law and mechanics. Any one bold enough to 
dispute a point was very likely to have a per- 
sonal argument thrown in his face, for he 
knew all the gossip among his customers. 
He was cheerful. I thought it was because 
ke was always in the music of the running 
waters and the whirling wheels. He was kind 
and clever, indeed, so much so that he would 
promise the grists before they could be ready, 
and so the boys had to go two or threc 
He was a chancellor and prescribed 
That miller, 


times. 
the law, every one in his turn. 
standing in the door of his mill, all white 
with dust, is a picture even upon the memory 
It is the picture 
I wonder if you gentlemen, 
many 


of this generation. of a 


manly figure. 


the lords of runs and bolts, are 


ashamed to own him as your predecessor. It 
was a small mill, sometimes upon a willowy 
brook and sometimes upon a larger stream, 
but it stood upon the advance line of the 
settlements. With its one wheel to grind 
Indian corn and one for wheat, and in the 
fall and winter season one day in the week 
set apart for grinding buckwheat, it did the 
work for the neighborhood. 

“Plain and unpretentious as compared with 
your stately structures, yet I would not say 
it contributed less toward the development of 
the country and the permanent establishment 
of society. So great a favorite was it, and 
so important to the public welfare, that the 
authorities in that day invoked the highest 
power of the State, that of eminent domain. 
That mill and miller had to go 
and yours, and I am happy to 
memory of the miller, who, with 
adjusted the sack upon the horse 


before you 
revive the 
equal care, 
for the boy 
to ride on, and his logic in support of his 
theory in politics or his dogma in religion.” 

In the trial of a case, Mr. Hendricks trust- 
ed only to chance when he was compelled to 
do so. In this respect he and Mr. Harrison 
were very much alike. It was always said 
of the latter that before coming into court 
he cross-examined his own client and his wit 
nesses. Mr. Hendricks usually did about the 
same thing, but in such a manner they 
scarcely or ever realized it. He studied a 
case in all its details; and was seldom thrown 
off his guard by a surprise. 

Not only was he a close observer of the 
facts of his case, but he was a diligent stu 
dent of the whims and notions that prompt 
and move men and how to reach and hold 
their attention. 
illustrate this better than anything the writer 


An anecdote will probably 
can say. 

“Do you pronounce the word ‘e-i-t-ii-e-1’ 
‘eether’ or ‘eyther’?” said an acquaintance to 
“That depends where I use the word,” 
“Tf I am addressing a college-bred 
audience, or perhaps speaking at a political 


him. 


said he. 








meeting, I say ‘eyther;’ but if I am address- 
ing a jury, I say ‘eether.’ For the jurymen 
are drawn from the common walks of life, and 
if I were to say ‘eyther,’ some juryman’s at- 
tention might be directed from my line of 
argument or reasoning, by turning over in 
his mind the question why I should say 
‘eyther’ instead of ‘eether,’ and in that way I 
would lose my grasp upon him and fail to 
lead him to the conclusion to which I desire 
to bring him.” 

Mr. Hendricks greatly loved the practice 
of the law; and no part of it better than the 
trial of a case. 

“In capacity for rapid absorption of a 
case,” said Judge Walter Q. Gresham, after- 
ward Secretary of State under President 
Cleveland, “arrangement of facts in their 
proper relation, and application of principles 
to facts, Mr. Hendricks greatly excelled. 
While he justly stood in the front rank of the 
profession, perhaps his real sphere was that 
of the advocate. In this line he had no 
superiors, perhaps no equals. As a lawyer 
he was self-reliant and courageous, and wiien 
a case took a sudden and unexpected turn, 
and defeat seemed almost inevitable, he ex- 
hibited rare skill and great reserve power. 
It was on such occasions he appeared to best 
advantage. His style of speaking was ad- 
mirable; while he was earnest—at times 
vehement—he was always graceful and digni- 
fied, and therefore pleasing and persuasive. 
His equanimity and uniform courtesy to the 
court and bar, in defeat as well as victory, 
was worthy of all praise.” 

“The law to me has always been a fascinat- 
ing business,” Mr. Hendricks said upon one 
occasion. “TI never go into a court room to 
try a case but it seems picturesque ground 
to me. I like to watch a case begin and ex- 
pand, and see the various kinds of charac- 
ters that attend it.” 

“His deportment toward his brethren of 
the bar,” said Judge Turpie at the bar meet- 
ing held after his demise, “the jury, his 
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auditors and especially toward the officer pre- 
siding, was the model of courtesy and com- 

He was especially able in 
Fact was closely fitted to fact, and 
the whole structure of circumstances dove 


plaisance. 
adaption. 


tailed into the law of the case. The parts 
matched like mosaics in the most highly fin- 
ished mechanism. To this was united a suave 
plausibility and a subtle economy which made 
much—the most—of the little that fell to his 
side. He had a copious command of familiar 
terms and expressions, even upon obstruse 
topics, which became his interpreters to th 
jury, and this kind of interpretation had for 
itself the choicest medium, 
Persuasion herself had attuned to the very 


a voice which 


touch.” 

“He had many natural advantages,” said 
Thomas M. Browne, Congressman from In- 
diana, “a voice of melody, a pleasing coun 
tenance, a cultivated intelligence, a clear and 
easy elocution. There was in his manner in 
court and before the jury that which was 
captivating. When he spoke he had no re- 
course to rambling epithets, stilted metaphor, 
or frenzied declamation. He wasted no time 
in his exordiums, but grappled the point in 
His ideas were 
His 
words were generally of simple Saxon, his 


controversy without delay. 
never trivial nor his language inflated. 


logic elevated and forcible; there was neither 
extravagance of expression nor of gesticula- 
tion. Some of his contemporaries at the bar 
were more picturesque and vehement, but 
none were more graceful or adroit. He was 
at times touchingly eloquent, his pathos mov- 
ing the feelings and moistening the eye of 
the most obdurate. He resented an assault 
upon the instant, and sometimes with mar- 
velous bitterness, but he always maintained 
a perfect mastery over his passions. He was 
both dignified and courteous in his bearing, 
and commanded the most respectful attention 
from all.” 


About 1860 he and William M. Evarts were 


engaged, with others of great ability, in the 
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trial of a case at Cincinnati. A quarter of a 
century afterward Senator Evarts in the Sen- 
ate Chamber referred to this trial and Mr. 
Hendricks in the following language: 

“T think now, as I thought then, that 
among the eminent men who took part in 
the preparation and delivery of opinions, and 
those who took part in the debates, not in- 
frequent, of an interlocutory nature, no man 
appeared better in his composure of spirit, 
in his calmness of judgment, in the circum- 
spect and careful deliberation with which, 
avoiding extreme extravagances, he drew the 
line which should mark out fidelity to the 
Constitution, as distinguished from addiction 
to the supremacy of party interests and party 
passions.” 

In 1882 Mr. Hendricks delivered an ad- 
dress to the graduating class of the Central 
Law School located at Indianapolis. We 
doubt if in the English language can be found 
a more appropriate address to a class of 
young men about to enter upon the practice 
of the law. It is really one of those ad- 
dresses from which quotations cannot be 
made,—it is a single quotation, one not to be 
dismembered; but we give a few extracts 
from it: 

“Some of the great achievements in the 
cause of civil liberty have been won at the 
bar. Men have grasped imperishable fame 
by the defences there made in the cause of 
human rights. Remorseless prosecutions, 
under cruel laws, have been met and resisted, 
defied and defeated, with giant strength and 
tion courage, in the cause of liberty.” 

“Truth is stronger than error; it is a firmer 


{ 
| 
| 
| 
| 
| 
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| will not be held in restraint. 


and surer support for any cause. Experience 
hath shown that, in all the multiplied affairs 
of men, truth is consistent and faithful, whilst 
falsehood is treacherous. It is only the sham 
and the pretender, the half-made lawyer, that 
in the hour of conscious weakness feels that 
he must resort to misstatement of either law 
or fact. The man of real ability and solid at- 
tainments, invoking truth as his friend, leans 
with confidence upon his own powers. He 
who abandons confidence in truth is a bank- 
rupt in the profession.” 

“Levity of manner will destroy the effect of 
a speech otherwise good. There is no facility 
more dangerous to the advocate than wit. It 
The jury may 
laugh, but they are not convinced. They re- 
gard their duties as important and serious, 


| and they readily suspect they are being trifled 





with when the crowd laughs. The parties 
think the lawsuit in the highest degree seri- 
ous. Humor is pleasing, and, within proper 
restraint, may safely be indulged. The advo- 
cate should seek the purest and strongest lan- 
guage, and the best and most beautiful style 
he can command. I have no respect for the 
opinion sometimes expressed, that a plain 
and blunt style should be adopted out of def- 
erence to the understanding and taste of the 
jury. More advocates fall below than rise 
above the jury. The purpose of addressing 
a jury, as any other body of men, should be 
to make upon their minds distinct and per- 
manent impressions. The beauties of poetry, 
and the charms of fancy, as well as the power 
of reason and the force of logic, may help 
to recover a desperate cause.” 
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THE SIX CARPENTERS’ CASE. 


In the King’s Bench, Michaelmas Term, 1610. 







Reported in 8 Coke, 146a. 
By J. B. S. 











FYTTE THE FIRST. 


Six carpenters once sat down to drink 

In the Queen’s Head Inn, at Cripplegate; 
(‘Twas four by the clock of the afternoon) 

And mine host and his guests were feeling first rate. 
“Some wine, Master Vaux,” the guests bawl out. 

“How much, an’ it please you,” the host replies. 
“A quart at the least;’’ the host makes haste, 

And it bubbles and sparkles beneath their eyes. 
They emptied the mug and they smacked their lips, 

And paid for the spirits the price he set. 
“More wine and some bread!” the jolly six cried, 

And the order was neatly and properly met. 



































FYTTE THE SECOND. 


“Good morrow,” quoth Tom, and he rises to go. 
“Good morrow,” quoth Vaux, “but who pays for the drinks?” 
“Not I,” William says, as he feels for his purse, 
But discovers therein not a metal that clinks; 
Jack makes his regrets, but no money he has; 
Harry says that his credit’s as good as pure gold; 
Dick and Francis remember engagements to keep, 
And mine host, not his wine, ‘t ‘s appears to be sold, 
Master Vaux, nothing daunted, demanded his pay, 
And caught at his guests and requested the pence. 
But they ’saulted and battered the host it would seem, 
And rapidly hied them unfeelingly hence. 


FYTTE THE THIRD. 


Next morning in court Master Vaux airs his woes; 
The six jolly topers sit sober and pale, 
For his claim is no longer for spirits and bread— 
An eightpence at most—the amount of the sale. 
But trespassers they from the ent’ring his door— 
“Non-feasance ain’t trespass,” the six whisnered low— 
His leave and his license they lost by their tort, 
And were trespassers all ab in-it-io. 
The six heaved a sigh and were feeling depressed, 
When Chief Justice Coke, in a spirit of play, 
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Suggested that trespasses in-tt-io 

Applied to the law in a different way; 
“If a sheriff,” he says, “enters into Vaux’s Inn 

And a trespass there did, notwithstanding his writ, 
His tortuous conduct would forfeit all claim 

And the leave of the law wouldn’t help him a bit. 
But permission to enter , express or implied 

(In the case of a hostler, it’s one or it’s both) 
If exceeded in fact, as it vas in this case, 

Will tax with a trespass,” the Chief Justice quoth, 
“Not the whole of the action, but only the act 

In excess of the leave. If one enters of right 
And pockets a penny from Master Vaux’s till, 

’Tis larceny, sure, though it’s done in the night.” 


FYTTE THE FOURTH. 


Master Vaux looked dejected and paid the law’s bill; 
The six jolly topers filed leisurely out. 
The barristers laughed at their clients’ expense, 
And mine host and the six paid the costs of the bout. 
The moral of this is: Good sir, if you drink, 
Pay the cost of the thing ’ere it passes your lips; 
If your spirits are more than you need for yourself, 
And you sell of the same to any who sips, 
Don’t sue if not paid the full price of the bill, 
But insist that the old one is paid for before 
You fill up the subsequent bumpers to one 
Who enters unvouched-for the Sample Room door. 
Let the six jolly carpenters teach you at least 
The lesson that students of law schools all know, 
’Tis only abuse of the law and the writ 
Makes a trespasser liable in-it-to. 
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SHOULD TRADE UNIONS BE INCORPORATED?: 


By EUGENE WAMBAUGH. 


I‘ answer to the question whether trade 
unions should be incorporated, the in- 
stinct of most people seems to be to Say, 
“Why not?” The present attitude toward 
corporations is not, to be sure, thoroughly 
friendly. No, it resembles the view of some 
Savages as to the Evil One—an institution 
not to be loved, but to be feared, respected, 
propitiated, imitated, and, though possibly 
by and by to be regulated or destroyed, for 
the present to be considered inevitable and 
normal. Yet, although this is the contem- 
porary attitude of the public, and although 
corporations, large and small, are now so 
very common as to encourage the impression 
that they are the most natural things in the 
world, the truth is that corporations are 
merely artificial, that they are nothing but 
creatures of the legislature, and that they 
should not be created unless their existence 
is for the public welfare. Consequently, to 
the question whether trade unions should be 
incorporated the proper counter-question is 
not “Why not?” but “Why?” 

In the present instance the presumption 
against incorporation is stronger than usual. 
Incorporation is a privilege, giving among 
other advantages concentration, permanence, 
and partial exemption from losses; but in- 
corporation is apparently urged upon trade 
unions by capitalists, and capitalists have re- 
cently contended that organizations of work- 
men ought to be ignored and if practicable 
abolished. Doubtless it is possible at one 
time to believe in dealing with workmen one 
by one and at another time to believe 
in dealing with workmen in a _ body; 
but the change from one’ of these be- 
liefs to the other, and especially the change 
from belief in no organization: at all to be- 


1A paper read before’ the American Social Science 
Association, at Boston, May 14, 1903. 








lief in the most consolidated form of associa- 
tion possible, is a change so radical that it 
must be expected to be made slowly and to 
be accompanied with careful explanation. In 
this instance, however, the change of front 
has been made with such suddenness and 


with such slight explanation as to inspire 


doubt whether it is wise. Again, the change 
has been made in a time of excitement; and, 
although it is possible for excited persons to 
be safe advisers, the probability is the other 
way. Obvtously, the suggested incorpora- 
tion of trade unions should be examined 
with unusual care, both by workmen and by 
the general public. 

The one reason urged for the incorpora- 
tion of trade unions is that thus there would 
be an increase in workmen’s responsibility. 
The word “responsibility” has an embarrass- 
ing number of meanings, and several of these 
meanings are germane to the present discus- 
sion. The word is sometimes used in the 
legal sense; and then a person is said to be 
responsible whenever a remedy against him 
is given by the law. Thus, if workmen com- 
bine to threaten persons taking’ the place of 
strikers the workmen combining are said to 
be legally responsible. Again “responsibility” 
is sometimes used in simply a business sense; 
and then no man is called responsible unless 
he has property so large and so accessible 
that the holder of a judgment can procure 
satisfaction. In this business sense it may 
happen that those same workmen are not 
responsible. Still again, “responsibility” is 
used in another sense somewhat similar to 
the business sense just now pointed out, but 
distinctly disgraceful; for, in an instance 
where a wrongdoer, whether a natural person 
or a corporation, is believed to be so influen- 
tial that—although in the legal sense there is 
responsibility and although in the business 
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sense also there is responsibility—the !aw, 
through the imperfections of legislators or of 
judges or of jurors or of other officials, w Il 
not in fact be executed, the wrongdoer thus 
exempt is said to be irresponsible. It is in 
this last sense that irresponsibility has beer 
attributed, perhaps inaccurately, to the own- 
ers of a building carried to an unlawful height 
in the most conspicuous square of Boston. 
In short, one is not fully responsible if no 
action is given against him by the theory of 
the law, or if he is so poor as to be below the 
law, or if he is so influential as to be above 
the law. 

It is certainly desirable that everyone who 
is conceived to be possibly a wrongdoer 
should be responsible in each of the three 
senses explained; and hence the next ques- 
tion is whether in one or all of these senses 

‘the incorporation of trade unions tends to 
create, or at least to increase, responsibility. 

Throughout the discussion it must be 
borne in mind that any workman personally 
committing a wrong against person or prop- 
erty is responsible legally, and that in a busi- 
ness sense he is responsible to the full extent 
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of his property—less exemptions from execu- ‘| 


tion,—and that in case he has been guilty of 
a crime or of disobedience to an injunction 
he is subject to imprisonment. Further, it 
must be borne in mind that, in addition to 


this individual liability of workmen, trade | 


unions, though unincorporated, are in the le- | 
gal sense responsible for the wrongs done 
through the orders of their officers while act- 
ing within the general purposes of the asso- 
ciations, and that this last responsibility at- 
taches to the common funds. Still further, 
the contracts of individual workmen and of 
unincorporated organizations create respon- 
in the same sense as do wrongs 


sibilities 
against person or property. Finally, it is not | 
known that there is any jurisdiction in which | 
individual workmen or their organizations | 
are above the law. The principal difficulties | 
in gaining satisfaction against workmen and | 
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unions are practical; namely, that they are 
not wealthy and that it is not easy to identify 
perpetrators of wrongs to person and prop- 
erty, and that it is still less easy to prove con- 
nection between wrongs and the unions. 

The question whether incorporation would 
materially alter the situation suggests a dis- 
tinction as to the kinds of incorporation now 
available in many jurisdictions. On the one 
hand workmen may be incorporated for 
benevolent purposes exclusively; and on the 
other hand they may be incorporated wholly 
or partly for business purposes. 

If we suppose that the corporation has ex- 
clusively benevolent purposes, it will collect 
money from its members and will pay it back 
to them or to their respresentatives in such 
emergencies as sickness, death, and lack of 
employment. This is a sort of insurance— 
objectionable, by the way, from the point of 
view of insurance men, for the reason that 
the whole fund may be destroyed by one 
disaster, and questionable from the point of 
view of the general public, because it is not 
desirable that workmen, and especially work- 
men in any one business, should treat them- 
selves for charitable or social purposes as a 
distinct class, and also because the existence 
of a large fund for the unemployed encour- 
ages unnecessary and unsuccessful strikes 
precisely as excessive wealth promotes ex- 
travagance and idleness. Now, it is obvious 
that it is foreign to the purposes of a bene- 
volent organization to promote directly its 
members’ business interests—for example, to 
declare strikes or boycotts and to make con- 
tracts as to rates of wages. Yet it is not in- 
conceivable that the officers might do such 
acts in the supposed interest of the corpora- 
tion; and in that case, in the absence of ex- 
press authorization or subsequent ratifica- 
tion by the members, there is a difference of 
opinion upon the question whether such acts 
are to be deemed the acts of the corporation. 
If the view should prevail that such acts 
create no corporate liability, the result is that 
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the responsibility of workmen is in no sense 
increased by incorporating labor unions for 
benevolent purposes exclusively. 

Yet persons suggesting incorporation with 
a view to increasing responsibility have in 
mind, very probably, incorporation for bene- 
volent and business purposes combined, or 
possibly incorporation for business purposes 
exclusively. In this discussion it is conven- 
ient to call a corporation organized with 
mixed purposes or with exclusively business 
purposes a business corporation. Let us 
imagine, then, that a trade union is incor- 
porated for the purpose both of providing for 
sick or unemployed members and of regulat- 
ing the relations between workmen and their 
employers. Such a corporation might have 
officers managing its affairs, stockholders, 
shares with a certain par value, and a fund 
composed primarily of the proceeds of the 
sale of shares. This corporation would not 
be legally responsible for the wrongs or con- 
tracts of any one or more of its stockholders, 
but it would be legally responsible for the 


wrongs or contracts authorized by its officers. 


in the course of its business. Further, the 
assets of the corporation would be liable for 
the damages caused by these wrongs and 
contracts. Finally, there would be a legal 
liability on the part of the stockholders them- 
selves to pay into the corporate fund such 
sums as might be necessary to enable the 
corporation to meet these claims, although, to 
be sure, this stockholder’s liability is subject 
to qualifications and usually does not extend 
beyond paying for the stock in full and mak- 
ing an additional payment of the same 
amount. 

More specifically, in case of illegal inter- 
ference ordered by the proper representatives 
of the corporation, or in case of breach of a 
contract entered into by those representatives 
as to rates of wages, there would be a new 
legal responsibility, namely a legal responsi- 
bility on the part of the new legal entity, 
the corporation itself, and this new legal re- 




















sponsibility would be supported by a new 
business responsibility, because there would 
be corporate assets. 

Yet it must not be inferred hastily that 
these new responsibilities would be of value. 
In the first place, although there is differ- 
ence of opinion upon the question whether 
the legal liability for the wrongs and con- 
tracts described would attach to such cor- 
porate funds as might be raised not by sale 
of stock but by contributions made clearly 
and exclusively for benevolent purposes, such 
as aiding stockholders when sick or unem- 
ployed, there is not the slightest doubt that 
such contributions would be perfectly pro- 
tected if held by a separate body, for example, 


| a benevolent corporation composed, possibly, 


of precisely the same persons. To take from 
the business corporation the control of funds 
meant to take care of cases of sickness and , 
death would obviously be just. To treat 
funds for the unemployed in the same man- 
ner would be of doubtful propriety; for the 
lack of employment would often be due to a 
strike, and the declaring and managing of 
strikes in the interest of stockholders would 
be a considerable part of the work of the busi- 
ness corporation. However improper it 
might seem to capitalists thus to separate 
the benevolent funds, the separation would 
certainly take place, and workmen would 
deem this course justified by such devices as 
those .whereby the railway companies of 
Pennsylvania evade the constitutional pro- 
vision forbidding them to mine coal. 

Now, as the sums required by trade unions 
for benevolent purposes, including the sup- 
port of strikers, are much larger than the 
funds required for any other purpose, it is 
probable that the capital stock of the busi- 
ness corporation would not be large, and that 
in a business sense such a corporation would 
hardly be called responsible. 

Nor is this result changed by the existence 
of a limited liability of the stockholders them- 
selves, for the actual inefficiency of claims 











~- - 


- 
t 


1S 





poration is not temporary, but permanent, 








Should Trade Unions Be Incorporated ? 263 





against individual workmen is one of the 
chief grounds for urging incorporation. 

Further, the legal liability of the business 
corporation for the wrongs committed by its 
authority, as distinguished from breaches of 
its contracts, would largely be illusory; for 
the records of the meetings of stockholders 
and directors would seldom indicate that 
wrongs were authorized, and in most in- 
stances it would be practically impossible to 
prove that the wrong in question was not the 
unauthorized act of the wrongdoer himself, 
and, as has been said, the corporation would 
not be legally responsible for such an inde- 
pendent act, even though committed by a 
stockholder, and, it may now be added, even 
though committed with the thoroughly ac- 
curate belief that the act would aid the cor- 
poration to bring to a successful close the 
undertaking in which the corporation was 
engaged. 

It seems, then, that the incorporation of 
trade unions, even for business purposes, 
would not result in as great responsibility, 
either in the sense of legal responsibility or 
in the sense of business responsibility, as 
might easily be imagined. The chief results 
attained with certainty by incorporation 
would be that the legal responsibility of the 
incorporated trade union would exist in the 
place of the legal responsibility of the unin- 
corporated association, that the trade union 
would assume a more solidified and perma- 
nent form, and that the new organization 
could sue and be sued in its collective name 
without the -necessity of ascertaining and 
naming the members. In case of litigation 
the change would be a convenience. The 
question remains whether the advantages of 
the change would be purchased at a price too 
large for workmen and for society in gen- 
eral. 

Are there not incidents which cause cor- 
porate organization for business purposes to 
be a difficult form for trade unions? A cor- 








| appropriate mode of organization. 





and it is not easily terminated when changed 
conditions render its existence unnecessary. 
The conditions surrounding employments, 
both skilled and unskilled, are changing con- 
stantly, and it is impossible to predict 
whether a few years hence it will be desirable 
to have among coal miners, for example, one 
association or two or more. Again, a cor- 
poration is necessarily governed by a small 
body, and perhaps in fact by only one person, 
and against the acts of the governing power 
of a business corporation the minority of the 
stockholders can have little remedy. The 
stockholders have not even that remedy of 
withdrawal which in the case of an unincor- 
porated association acts as a check upon 
mismanagement, for a stockholder cannot 
withdraw without obtaining a purchaser for 
his stock. Now, the stockholder in a trade 
union, wishing to withdraw because of dis- 
satisfaction, or of removal, or of change in 
occupation, would find this difficulty pecu- 
liarly irksome. He cannot have unlimited 
power of selling his share; for otherwise he 
might sell to a person not interested in the 
business or to a capitalist, and control of the 
corporation might pass into hostile hands. 
Finally, when the stockholder in a trade 
union died, something would have to be done 
to prevent the share from passing into the 
ownership of a representative unfit to have 
voice in the corporation’s affairs. 
Undoubtedly machinery can be devised to 
meet these difficulties; but the machinery 
must consist of devices whereby stock in the 
corporation is deprived of the usual incidents 
of corporate stock and whereby ownership is 
rendered as analogous as possible to mem- 
bership in a voluntary society—and, by the 
way, one obvious regulation of this sort 
would forbid any person to own more than 
one share, or at least to have more than one 
vote. The difficulties, then, though not in- 
surmountable, call attention to the fact that 
for workmen a business corporation is not an 
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The business corporation is worse than in- 
appropriate. It endangers the chief benefit 
for which the public is indebted to trade 
unions. It is to trade unions that the public 
is indebted for restraint upon the vast power 
of combinations of capitalists. Yes, it is a 
fact, that to workmen, more than to econo- 
mists or to statesmen, the public is, thus far 
indebted for this great and necessary ser- 
vice. The trade unions, doubtless, have 
been seeking their own ends; but both be- 
cause workmen are so numerous that their 
welfare is of great importance to the whole 
community, and because the curbing of the 
power of combinations of capitalists as to 
workmen is necessarily a curbing of that 
power in every direction, the fight of the 
workmen has been a fight for each and every 
one of us. A converse benefit received by 
the public at the hands of capitalists—in- 
sistence that workmen must obey the law— 
has also been dependent upon the thoroughly 
sincere opposition of workmen and capital- 
ists. If incorporated trade unions, instead 
of being the exception, became the rule, 
would this opposition continue? 

Notice the change that would take place 
in conditions. When trade unions are incor- 
porated as business enterprises, they will be 
much more easily and permanently controlled 
by one group or by one man than while they 
remain mere voluntary associations. The 
controlling power can easily be ascertained 
and consulted by employers. Between the 
trade union corporation and the employers 
it is perfectly feasible to effect an alliance, 
defensive and offensive. Unquestionably the 
alliance would mean an increase in wages; 
and unquestionably it would mean a still 
greater increase in prices. Already it is said 
that employers would recognize incorporated 
trade unions, and would be willing to make 
long contracts with them as to the rate of 
wages. In short, the danger is that trade 
unions incorporated for business purposes 
will combine with capitalists, and that the 
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resultant combination will be 
largely in the interest of capitalists and in 
disregard of the interest of the public. Such 
a combination of workmen and capitalists 
would be able to defy the law, and, in fact, 
would be, in the disgraceful sense pointed out 
near the beginning of this discussion, irre- 
sponsible. 

It is true that one cannot predict this re- 
sult with certainty; but :t is a possible result, 
and it would be disastrous, and the danger is 
quite imminent enough to overbalance the 
slight advantages that might be brought 
about by turning trade unions into business 
corporations. 

Here, then, is an occasion for declining to 
encourage the wholesale creation of artificial 
persons with dangerous powers. Doubtless 
an artificial person may be benevolent and 


beneficent; but doubtless such a creature 


| may be morally irresponsible and practically 





uncontrollable. There is wisdom as well as 
imagination in Mrs. Shelley’s romance of 
Frankenstein, picturing an artificial creature 
made by man, with human form as nearly as 
might be,—a creature strangely powerful, but 
without moral sense and beyond the control 
either of its creator or of itself. 

The whole argument against incorpora- 
tion cannot be presented by any one person, 
and still less the arguments on both sides. 
What has been attempted has been to present 
from the point of view of the public so many 
of the more important considerations as to 
show that incorporation should not be fav- 
ored hastily. As has been pointed out, in 
any case the presumption is against creating 
an artificial person—a corporation—and the 
presumption is the stronger in this case, 
where the suggestion comes not from work- 
men, but from capitalists, and somewhat sud- 
denly; and the reason given, namely that in- 
corporation would cause new and valuable 
responsibility, largely fails, even though the 
corporation should have capital stock and 
business purposes; and the structure of a 
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trade union as a business corporation must 
be abnormal; and finally, there is attached to 
trade union incorporation for business pur- 
poses a grave danger to society. 

In short, in this instance incorporation, 
though attended with a few conveniences, is 
unnecessary, inappropriate, and dangerous. 


Do not forget the danger. If incorpora- 
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tion of trade unions should lead to combina- 
tions of workmen and capitalists, the results 
would be far-reaching. One result might be 
a species of industrial peace; but peace at that 
Opposition of 
capitalists—lawful 


price would cost too much. 
workmen and opposi- 
tion—is one of the most valuable assets of 


the public. 


SIR WALTER SCOTT AS A LAWYER. 


By Nei McCrimmon. 


COTT passed his final examination for 
the bar in 1792 and was called to the 
bar on the 11th of July of the same year, and 
in a short autobiography (which Mr. Lock- 
hart includes in his biography) he has left 
an account of the way in which he and his 
friend, Mr. William Clark, read for their final 
examinations. It is best told in Scott’s own 
words: “The rule of my friend Clark and 
myself was, that we should qualify ourselves 
for undergoing an examination upon certain 
points of law every morning in the week, 
Sundays excepted. This was at first to have 
taken place alternately at each other’s houses, 
but we soon discovered that my friend’s reso- 
lution was inadequate to severing him from 
his couch at the early hour fixed for this ex- 
ercitation. Accordingly, I agreed to go every 
morning to his house, which, being at the 
extremity of Prince’s street, New Town, was 
a walk of two miles. With great punctuality, 
however, I beat him up to his task every 
morning before seven o’clock, and in the 
course of two summers we went by way of 
question and answer, through the whole of 
Heineccius’ Analysis of the Institutes and 
Pandects, as well as through the smaller copy 
of Erskine’s Institutes of the Law of Scot- 
land.” 
both of them, with credit, as they deserved, 
after such diligent ana persistent study. 


The examinations were passed by 


Scott got a copy of his notes on Hume’s 
lectures bound, which he presented to his 
father, who was very proud of it, and looked 
forward to the time when his son would be 
one of the leaders of the Scottish bar. It was 
customary in Edinburgh at that time for each 
candidate who succeeded in passing the finals 
for the bar to give a dinner to his friends. 
Scott gave his dinner, at which his father was 
present, and it is recorded that “the old clerk 
of the Signet was very joyous on that occa- 
sion.” A thesis was necessary as well as a 
dinner, and Scott’s-thesis was on the titie of 
the Pandects, “Concerning the disposal of the 
dead bodies of criminals.” After the cere- 
mony of putting on the gown was completed, 
Scott created a great deal of aumsement 
amongst his companions by mimicking the 
air and tone of a Highland lass waiting at 
the Cross of Edinburgh to be hired for the 
harvest work. 

“We've stood here an hour by the Tron, 
hinny, and deil ane has speered our price.” 

With his first guinea he bought a night 
cap and with his first fee of any consequence 
he bought his mother a silver taper-stand, 
which could be seen on her chimney-piece 
twenty-five years afterward. 

One of the first duties required of Scott, as 
his father’s apprentice, was to proceed to the 
Highlands, to enforce a writ of execution 
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against a family of McLarens. It was on this 
trip that he first saw the country which he 


describes in the “Lady of the Lake.” An 
escort to a sergeant and six men, from the 
garrison at Stirling, accompanied him. It is 
related that the sergeant was a good story- 
teller, and that he knew no end of stories, 
which he related to his youthful companion. 
He met on this trip a Mr. Alexander Stewart 
of Invernayhle, an enthusiastic Jacobite, who 
had been out with the Pretender in 1715 and 
1745. This veteran had had a broadsword 
duel with Rob Roy, and by the time the 
youthful apprentice had heard the stories of 
the sergeant and Alexander Stewart, he had 
ample material for both song and story run- 
ning through his head, which he afterward 
utilized in‘“*Rob Roy” and “The Lady of the 
Lake.” It was not until after his call to the 
bar, in 1792, that he made what he himself 
called his “raid” into the Liddesdale coun- 
try. There he met the original of Dandie Din- 
mont and Meg Merrilies, and in his succes- 
sive raids into that border district he gathered 
the materials for many of the songs and 
stories with which we are so familiar now. 
He had his first case at the Jedburgh As- 
sizes. He defended a veteran poacher and 
sheep stealer, and got him off. “You're a 
Scott whispered to his 
“T’m 


lucky scoundrel,” 
client when the verdict was announced. 
just o’ your mind,” quoth the desperado, 
“and I'll send ye a maukin (viz., a hare) the 
morn, man.” 

In another case, in the same town, he was 
not so lucky. The prisoner, whom he de- 
fended for house-breaking, was well aware 
that he could not get off against the clear evi- 
He took a 
and asked 


dence which the crown produced. 
fancy to 
Scott to visit him at the jail before he left the 


his counsel, however, 


place. Scott complied with his request, and 
was informed by the prisoner that he was 


without money to pay his fee, but that h- 


would give him a bit of advice, which miotlt 
be useful to him when he had a house of his 











own. “Never keep a large watchdog out of 
doors,” said the prisoner; “we can always 
silence them cheaply, but tie a little yelping 
terrier within; and, secondly, put not trust in 
nice, clever, gimcrack locks; the only thing 
that bothers us is a huge oid heavy one, no 
matter how simple the construction, and the 
ruder and rustier the key, so much the better 
for the housekeeper.” Sir Walter told the 
story some thirty years afterwards at a 
judge’s dinner, and wound it up with a 
rhyme: 


“Yelping terrier, rusty key, 
Was Walter Scott’s best Jeddart fee.” 


About the same time he was retained by a 
solicitor on behalf of a clergyman who was 
charged before the General Assembly of the 
Church of Scotland with habitual drunken- 
ness, singing of lewd and profane songs, 
dancing and toying at a penny wedding with 
a sweetie wife, and, moreover, of promoting 
irregular marriages as a justice of the peace. 
Scott devoted a good deal of attention to the 
case, and was well prepared when his turn 
He 
gathered confidence as his argument pro- 


ceeded, and when he came to analyze the 


came to address the venerable court. 


evidence touching a certain penny wedding, 
repeated some of his client’s alleged conver- 
sations in a tone so bold and free, that he was 
called to order with great austerity by one of 
the leading members of the august assembly. 
He was much confused by the rebuke, and 
when a little later he had to recite a stanza 
of one of his client’s ditties, he did it in a 
faint and hesitating style. 

He had some student friends in the gailery, 
encouragement, 
Encore!” 


who, thinking he needed 
shouted, “Hear! Hear! Encore! 
The grave and reverend gentlemen, after re- 
covering from their astonishment at the im- 
pertinence of the youngsters, had them turned 
out of the gallery, and Scott had to finish his 


address as best he could. He joined his 
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allies over a bowl of punch later on, and to 
cheer him up after what he thought was a 
dismal faiiure, one of them proposed a song 
entitled “The Tailor?’ 


“The tailor he came ben to sew, 
And weel he kenned the way o’!” 


“Ah,” said Scott, with a groan, “the tailor 
was a better man than me, sirs; for he didna 
venture ben until he kenned the way.” 

He waited for clients for some years, but 
his fees were small. His fee-book shows his 
earnings to have been as follows: he made in 
his first year £24 3s., in his second year £57 
15s., in his third year £84 4s., in his fourth 
£90, and in his fifth from November, 1796, 
to July, 1797, £144 Ios. 

He was appointed sheriff of Selkirkshire 
on the 16th of December, 1799, at a salary of 
£300 per annum. To quote his biographer: 
“The duties of the office were far from 
heavy; the territory small, peaceful and pas- 
toral and he turned with redoubled 
zeal to his project of editing the ballads, 
many of the best of which belong to this very 
district of his favorite border.” 

He was appointed clerk of the Court of 
Sessions about the year 1806, at a salary of 
£1300 a year, but he did not receive the salary 
attached to the office until some years after- 
ward. His predecessor was one George Home 


| of Wedderburn, an ofd friend of Scott’s fam- 
ily, who had held the position for over thirty 
years. Sir Walter offered to relieve him 
from the duties of the office, and allow him 
to draw the salary during his lifetime. A 
patent was accordingly issued in their joint 
names. Scott found, however, that Mr. Home 
had no present intention of going over to the 
great majority, and in a letter some years 
afterward he complained to an intimate friend 
of having the old man of the sea on his back. 

A few of Scott’s friends regretted that an 
important case had not been entrusted to 
him, as advocate. They believed that he would 
have reached an eminent position at the bar, 
if he had had a fair chance. Let us venture 
the opinion that Scott’s mind after his first 





trip to the Highlands with the sergeant, from 
Stirling, never rested seriously upon legal 
procedure or legal principles. He was day 
by day, in imagination, wandering over the 
hills, and chasing the otter with Dandie Din- 
mont and his dogs, crooning over the fire 
in the quiet glen at midnight with Meg Mer- 
riles, or following the fortunes of Di Vernon 
and Rob Roy, and many another favorite 
child of his pen, until at the last, and after 
more of triumph and of defeat than falls to 
the lot of even the world’s greatest favorites, 
he left a name which will live forever in the 
memory and affection of his fellow-men.— 
The Canadian Law Review. 
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THE BRITISH HOUSE OF COMMONS. 


By LAWRENCE IRWELL. 


HE Houses of Parliament which occupy 
the site of a former royal residence, 
known as the Palace of Westminster, were 
erected as recently as 1840, from plans de- 
signed by the late Sir Charles Barry. The 
building, which contains the House of Lords, 
as well as the “Lower Chamber,” forms a 
parallelogram almost a thousand feet long by 
about three hundred feet in width, and is sur- 
mounted by four lofty spires, the southwest 
or Victoria tower being some three hundred 
and forty-five feet high, and the northwest— 
the clock tower—measuring three hundred 
and twenty feet. The clock, known as Big 
Ben, strikes the hours upon a bell which is 
said to weigh nine tons. The situation of 
the edifice—all the world knows it overlooks 
the river Thames—is in some respects ideal, 
but the beauty of the structure as seen from 
Westminster Bridge is marred by the decay 
of the magnesian limestone, due to the in- 
fluence of the atmosphere. 

The peculiarity which strikes a stranger 
upon entering, the House of Commons is 
the small size of the Chamber. At the time 
it was built, the people’s representatives did 
not number more than four hundred, but so 
many new constituences have been created 
since, that there are now six hundred and 
seventy members of Parliament for Great 
Britain and Ireland. 

In probably every other legislature Cham- 
ber in the world, each representative has a 
seat assigned to him, with a desk in front of 
it. In the British House, however, there 
are no desks, and the only members who 
are sure of finding seats are ministers and 
ex-ministers, the occupants respectively of 
the so-called Treasury bench and the front 
opposition bench. The result is that on im- 
portant occasions there is something ap- 








proaching a rush for seats as soon as the 
doors of the Chamber are opened in the 
morning. The process by which a seat may 
be secured is curious. By leaving his hat 
upon the bench, a member may engage a 
place for the evening, but it must be his ordi- 
nary working hat, and not a hat brought 
specially for the purpose of retaining the 
seat. This question was decided by the 
Speaker a few years ago when a member 
brought with him half a dozen hats to mon- 
opolize seats for colleagues who did not visit 
the House until the ordinary hour of meet- 
ing—four o’clock in the afternoon. Dur- 
ing the influenza epidemic of (I think) 1894, 
the Speaker went so far as to recognize a 
card left on the bench as a substitute for a 
hat in order to enable “honorable gentle- 
men” to protect their heads from the 
draughts in the lobby. 

There are no pages in England’s elective 
Chamber. Nobody, except a member, is 
permitted to pass beyond the place called 
“the bar,” just inside the chief entrance to 
the House, so that when an attendant has 
papers to deliver he gives them to some 
member sitting near “the bar,” and they are 
passed from hand to hand until they reach 
their owner. 

As in other legislative halls, the legisla- 
tors are forbidden to refer to each other by 
name. To this rule, it must be admitted, 
there is one exception. Upon rising to con- 
tinue a debate during the Speaker’s occu- 
pancy of the Chair, “honorable gentlemen” 
must use the formula, “Mr. Speaker, Sir;” 
but when the House is in what is known as 
“Committee of the Whole,” the member who 
acts as president, and who, strange to say, 
sits with the clerks at the table, is addressed, 
not as “Mr. Chairman” or “Mr, President,” 
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but by name—Mr. Lowther,” that being 
the cognomen of the present chairman. 

In referring to members of the House, the 
must not be omitted. A 
lawyer is referred to as “honorable and 
learned”; a soldier as “honorable and 
gallant”; a Cabinet Minister as “Right 
Honorable.” And although there has been 
a case in which a man had been convicted 


word ‘Honorable” 


of a criminal offence prior to his expulsion 
from the House, yet during a debate in 
which he was mentioned, the word “honor- 
able” was punctiliously employed whenever 
his name was spoken. 

The rules of the House of Commons are 
strict. For example, it is a breach of order 
for a member to read a newspaper when 
seated in the Chamber, although he may 
quote an excerpt from one in the course of 
a speech; but.if he should attempt to peruse 
anything that looked like a daily or weekly 
paper while a debate was in progress, his 
ears would be assailed by the sound of “Or- 
der, order,” from the Chair as soon as the 
Speaker saw what he was doing. It is as- 
serted that some members resort to the de- 
ception practised by a young lady who put 
“Trilby” in the binding of a New Testament, 
and was observed reading it in church. It 
is certainly possible to put part of a news- 
paper inside the programme known as “the 
orders of the day,” delivered at 
every member’s London address each morn- 
ing, and to read it in this way without being 
If the Speaker’s attention were 


which is 


discovered. 
drawn to this deception, however, the offend- 
ing member would be sternly requested to 
observe the rules of the House. 

When a newly-elected member makes his 
appearance at “the bar” of the 
he is escorted to the table to take the oath 


Chamber, 
by two other members. This custom is a 
relic of the time when personation was pos- 
sible; and although a representative’s cre- 
dentials are now ample proof of his iden- 
titv, vet it is not likely that he will be allowed 


| to take the oath unless the usual formality 
| is complied with. Nevertheless, it is true 
that the late Dr. Kenealy, in 1875, was by 
special resolution, and’ after some delay, 
permitted to receive the oath from the clerk 
without being escorted from “the bar” by 
the customary sponsors. This case is 
unique, the reason for the resolution being 
that no member was willing to introduce the 

Tichborne claimant’s counsel to the House 

after he had been disbarred for unprofes- 

sional conduct. , 

The retirement of a member is much more 
remarkable than his initiation. He cannot 
resign in the way that a person relinquishes 
his membership of a club or society, and if 
he becomes bankrupt or insane he, ipso 
facto, ceases to be a representative of the 
people. Moreover, if he is guilty of infa- 
mous conduct, he is sure to be expelled. 

Whenever a member of Parliament accepts 

from the monarch any position of honor or 
reward, his seat becomes vacant, and a new 

election must be held. This fact enables a 
legislator who wishes to close his parliamen- 
tary career to do so by accepting some post 
of profit from the Crown, such as the ste- 
wardship of the Chiltern Hundreds, to which 
no duties are attached. An application for 
the office must be made to the Govern- 
ment, and if it is granted a nominal sum is 
paid to the applicant; but if any suspicion of 
disgraceful behavior has been aroused, the 
stewardship will be refused, and a motion 
to expel the offender from the House will be 
promptly made. This procedure does not 
prevent his re-election by the voters. 

No business can be transacted in Great 
sritain’s elective Chamber unless a quorum 
But when a 
debate has once commenced, it 


of forty members is present. 
proceeds, 
even if the Speaker and the member who is 
talking have the House to themselves, for 
the former pays no attention to the empty 
benches until his notice is directed to them 


by a representative of the people. As soon 
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as that is done, he at once begins to “count | strated, and a second count may take place 


the House.” This does not mean that he | very soon after the first. In this way a great 
simply counts the number of legislators | deal of time is often wasted. 
who are in the Chamber. Before doing so, Reference has already been made to the 


he touches certain electric bells which ring | part which a hat plays in keeping a mem- 
in every part of the building a summons to | ber’s seat for him. Yet this is only one of 
members to leave the library and the smok- | the duties performed by this article of ap- 
ing room and to return to their parliamen- | parel. While a member may sit in the 
tary duties. After a lapse of three minutes, | House with his hat upon his head, he must 
the doors of the Chamber are closed and | take it off upon rising to leave the Cham- 
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locked, and then Mr. Speaker counts the | ber, as well as upon entering it; and if he 
| does not do so, the whole assembly, irre- 
spective of party, will shout “hat” until he 


number of men in the House, using as a 
pointer his “cocked” hat, which, it is said, 
he never wears. Upon reaching the fortieth 
member, he resumes his seat, and the debate | that the legislator who is addressing the 
proceeds. When forty members are not | Speaker must do so standing and barehead- 
present, he leaves the Chair without saying | ed, but to this rule there is at least one ex- 
anything whatever, and the session is over | ception. When a debate has ended, and the 
for the evening. It is not uncommon for | question under discussion is about to be put 
the benches to be deserted again as soon as__ from the Chair, any member who wishes to 
the presence of a quorum has been demon- | ask for information must do so in a sitting 


removes his headgear. The general rule is 
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position, with his hat upon his head. The 
late Mr. Gladstone, who seldom took his 
hat into the Chamber, was once compelled 
to borrow one in order to comply with the 
regulations. 
ally large size—it is said that his hats had 
to be made for him—the proffered hat only 
covered a small portion of the top of his 
head, and his efforts to balance it produced 


As his head was of exception- 


] 


ment to cover necessary expenses; but a 
small number of members, less than a dozen, 
exclusive of the Irish representatives, are 
paid by the voluntary contributions of their 
constituents. 

The Speaker is elected by the House, 
being nominated by the government,—and 
occasionally opposed by the political party 
that is not in power. After his election, he 


so much laughter that his voice was inaud- | must confine himself strictly to his official 
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ible. Finally, the late Lord Herschell, at 
that time in the Commons as Solicitor-Gen- 
eral, who also had an unusually large head, 
came to the rescue with the loan of his 
hat. 

A member of Parliament who holds no 


office receives neither remuneration nor pay- 





duties, taking no part whatever in politics. 
In every sense, the Speaker of the British 
House of Commons is a non-partisan of 
whom the city which he represents is ex- 
tremely proud. The present holder of the 
office is the Right Honorable William Court 


Gully, Member for Carlisle since 1886. 
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WRONG WITHOUT REMEDY: A 
II. 


LEGAL SATIRE. 


By WaLitacE McCamant. 


AVING met with reasonable success as a 
money-maker at St. Louis, Anderson de- 
termined to escape the heat of a Missouri 
summer by an extended trip. He went first to 
Minneapolis; there he spent a few weeks most 
pleasantly in the beautiful lake country, im- 
proving every opportunity to enlarge his ac- 
quaintance with the business and business 
men of Minnesota’s great city. While there 
he purchased for a small sum a few shares 
of stock in the Provident Fire Insurance 
Company. : He then went westward over the 
Canadian Pacific, stopping leisurely at Banff, 
the Glacier House, Vancouver and Victoria, 
and then went to Seattle. He tarried in 
Seattle several weeks and had no difficulty in 
making the acquaintance of the leading men 
among Seattle’s citizens. While there Ander- 
son picked up ten shares of the stock of the 
Puget Sound Electric Company. He then 
visited Portland, Ore., and amused himself 
with side trips to the trout streams in the 
Cascades, to the seashore and up the Colum- 
bia to The Dalles. Incidentally he purchased 
a few shares of stock in the Banks-Elverson 
Company, a wholesale dry goods company, 
whose stock was held almost entirely by 
Banks and Elverson; they had, however, per- 
mitted some of their employés to acquire 
small blocks of stock, thinking thereby to in- 
crease the efficiency of their service to the 
business. Anderson had found one of these 
stockholders hard up, and had had no diffi- 
culty in purchasing his stock for a small sum 
of money. Finally as the summer was wear- 
ing away, Anderson turned his face toward 
St. Louis, When he reached there he found 
the following letter with his mail: 


Hamilton Anderson, Esq., 
St. Louis, Mo. 
Dear Sir:—You are hereby rotified that on 


the roth day of September, at the hour of 2 
P. M., a meeting of the stockholders of the 
Puget Sound Electric Company will be held 
at the company’s office, at Seattle, Wash., to 
authorize the trustees of the corporation to 
purchase a block of the stock of the Seattle 
and Suburban Street Railway Company. The 
board is advised that under the law this pur- 
chase might be made without specific author- 
ity from the stockholders, but inasmuch as 
the purchase involves the expenditure of a 
large sum of money, the board prefers to 
secure authority from the stockholders before 
consummating the deal. It is hoped that all 
the stock will be represented at the meeting 
either in person or by proxy. 





JosepH WILsoN, Secretary. 

Accompanying this notice was a letter from 
Mr. Williams, one of the trustees whom An- 
derson had met in Seattle, enclosing a blank 
proxy, and asking that Anderson sign and 
forward it. Instead of so doing Anderson 
took the train for Seattle. He reached there 

. the day before that set for the stockholders’ 
meeting, and had no difficulty in learning the 
details of the proposed deal. 

Jacob Kauffmann, the owner of a large 
block of the stock of the Seattle and Suburban 
Street Railway, had recently died, bequeath- 
ing the stock to his wife. She had decided to 
make her home in Germany, the country of 
her birth, and in her desire to close up her 
business in Seattle she had given an option 
on the stock to the Puget Sound Electric 
Company at a price at least $40,000 less than 
the stock was worth. The stock had a special 
value to the electric company in that this 
street car company was the largest consumer 
of power in the entire Puget Sound country. 
‘It controlled nearly all the lines in Seattle, 
and had besides a line thirty-seven miles long 
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running to Tacoma, where it owned some 
additional lines and franchises. While the 
Kauffmann stock did not alone control the 
street railway company, it was so large that, 
added to the stock now held by several of the 
trustees of the Puget Sound Electric Com- 
pany, it would insure the control of the street 
railway company to the former corporation. 
The Puget Sound Electric Company had 
never yet been able to sell its power to the 
street railway company; the power had for 
years been purchased from its competitor, 
the Cascade Light and Power Company, and 
the Puget Sound Company’s officials figured 





that there was a profit of at least $20,000 per | 


year in this contract. The contract was about 
to expire, and the control of the street rail- 
way company at this time was particularly de- 
sirable. The Cascade Light and Power Com- 
pany appreciated the importance of control- 
ling the Kauffmann stock, and the day after 
Mrs. Kauffmann had executed her option, the 
president of the Cascade company had offered 
her an advance of $25,000 on the price naimed 
in the Puget Sound Company’s option. She 
was naturally desirous of selling at the higher 
figure, but her option was signed, sealed and 
delivered, and a small consideration had been 
paid her for the option; so she could only 
hope that the Puget Sound Company would 
fail to take it up. 

These were the circumstances under which 
the stockholders of the Puget Sound Com- 
pany met on the afternoon of September roth. 
They were few in number, nearly all the stock 
being held in a few large blocks. There was 
but one opinion expressed at the stockhold- 
ers’ meeting, and all voted in favor of grant- 
ing authority to buy the stock except Ander- 
son. He voted “No,” and asked to have his 
written protest against the purchase ingerted 
in the minutes. As he owned only a small 
block of stock, no attention was paid to his 
protest, and the board of trustees immedi- 
ately afterward authorized the president and 
secretary to carry out the terms of the option 


and purchase the Kauffmann stock. Ar- 
rangements had been preliminarily made to 
finance the deal, and it was expected to com- 
plete it the next morning, as soon as the bank 
opened. 

Imagine the surprise of the trustees when 
they were served at the conclusion of their 
meeting with an order from the Superior 
Court to show cause three days thereafter 
why they should not be enjoined from pur- 
chasing the Kauffmann stock, and in ti 
meantime they were ordered to desist from all 
acts looking to such purchase. On investi- 
gation they found that the order had issued 
on a complaint filed in the name of Hamilton 
Anderson, duly verified. The complaint 
averred Anderson’s ownership of ten shares 


| of stock in the Puget Sound Electric Com- 


pany, the action of the stockholders’ meet- 
ing, Anderson’s protest against the action 
taken, and the complaint then set forth that, 
unless enjoined, the trustees and officers of 
the corporation would consummate the pur- 
chase; this purchase was alleged to be wltra 
vires and unlawful. The Puget Sound Elec- 
tric Company, Herman Geiser (its president), 
Joseph Wilson (its secretary), Gustaf Peter- 
son, Martin L. Mantor and Emerson Wil- 
liams, who, with the president and secretary, 
constituted its trustees, were all joined as par- 
ties defendant, and all served with the order 


| to show cause. It seemed preposterous that 
| the owner of ten shares out of ten thousand in 


the stock of the corporation should be able 


| to block a deal so evidently to the advantage 





of the corporation, and the officers gave them- 
selves little concern as to the result of the ap- 


plication. They were much annoyed at the 


‘delay, but as they still had about two weeks 


before the Kauffmann option expired, they 
expected that the deal could not be prevented 
by the time consumed in getting this applica- 
tion out of the way. They placed the papers 
in the hands of counsel, instructing him to 
press for an early decision. 

At the time set for a hearing of the applica- 
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tion Mr. Harkins appeared for Anderson and 
made a brief argument. He cited Hotel Co. 
v. Schram, 6 Wash. 134, wherein it was held 
that one corporation in Washington cannot 
subscribe for the stock of another corpora- 
tion. He then cited a more recent decision 
of the Washington Supreme Court, Parsons 
v. Tacoma Smelting Company, 65 Pac. 765, 
wherein it was squarely held that a Washing- 
ton corporation could not own stock in an- 
other corporation, even where the stock was 
held by an individual in trust for the corpora- 
tion, and that any contract looking to the 
purchase of corporate stock by a corporation 
was ultra vires, void, and gave the purchasing 
corporation or its trustee no right to vote 
the stock attempted to be purchased. 

While these decisions were binding on the 
court and controlled the case at bar, thereby 
obviating the need of further argument, Mr. 
Harkins added that they did not stand alone, 
but that the same rule prevailed in Maine 
(see Franklin Co. v. Lewiston Institute, 58 
Me. 43), in Connecticut (see Mechanics’ As- 
sociation v. Meriden Co., 24 Conn. 159), in 
Georgia (see Central Co. v. Collins, 40 Ga. 
82), in Tennessee (see Buckeye Marble Co. 
v7. Harvey, 92 Tenn. 115, 20 S. W. 427), in 
Ohio (see Franklin Bank v. Commercial 
Bank, 36 Ohio St. 350), in Illinois (see Peo- 
ple v. Chicago Gas Trust Co., 130 Ill. 268, 
22 N. E. 798), and elsewhere; in fact, Green’s 
Brice’s Ultra Vires, page 91, note b, and 
Morawitz on Private Corporations (sections 
431, 433,) stated it as settled law that in the 
legislative authority 


Iw 


absence of 
American corporations cannot become stock- 
holders in other corporations. 

Mr. Budd, counsel for the company, then 
made his argument. He produced and read 
counter affidavits, showing that Anderson 
was the owner of only ten shares out of the 
ten thousand which made up the capital stock 
of the Puget Sound Electric Company; that 
nine thousand six hundred and fifty shares of 
the stock had been represented at the meet- 


express 
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| of the Kauffmann stock. 


ing, and the wisdom of making this purchase 
of the Kauffmann stock had been so clearly 
demonstrated that nine thousand six hundred 
and forty shares had been voted in favor of 
giving the board this authority. He attacked 
the good faith of the plaintiff in bringing the 
suit, and declaimed against the injustice of 
allowing so small a minority of the stock to 
thwart the purposes of so large a majority. 
He showed by affidavit that of, the three hun- 
dred and fifty shares of stock not represented 
at the meeting, three hundred were held by 
two men then traveling in Europe, who would 
have favored the purchase of the stock if they 
could have been reached. On the legal ques- 
tion involved, Mr. Budd showed that the arti- 
cles of’ incorporation expressly named the 
purchase, sale and ownership of corporate 
stock as one of the objects and pursuits to 
carry out which the corporation was formed. 
In reply, Mr. Harkins called attention to the 
fact that in Tacoma Smelting 
Company the articles of incorporation con- 
tained the same provision relied on by the 


Parsons wv. 


defendants in this case, and the Supreme 


Court held that it made no difference, that 


the corporation could exercise only the 
powers granted by the statute and these 
powers could not be enlarged by the language 
of the articles of incorporation. 

After hearing the argument, the court an- 
nounced his decision from the bench: 

“It is true that this plaintiff owns only a 
small block of stock in the defendant cor- 
poration. But the ear of the court is open to 
the man of small property rights as well as to 
the rich man. A small sum of money may be 
as important to a poor man as a large sum 
to a rich man. The question involved here 
is one purely of law. The court is satisfied 
from the authorities relied on by plaintiff that 
it is not lawful for this defendant corporation 
to become a stockholder in the Seattle and 
Suburban Railway Company and that this 
plaintiff has standing to enjoin the purchase 
It is not contro- 
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verted by the defendants that the purchase 
will be made unless the injunction is granted, 
and in fact the affidavits filed by the defend- 
ants fully establish the allegations of the com- 
plaint. The plaintiff’s bond on injunction will 
therefore be fixed at $1000, and the injunc- 
tion will issue.” 

That afternoon a meeting of the trustces 
of the Puget Sound Electric Company was 
held, at which Mr. Budd, as counsel for the 
company, was present. Budd advised the 
board that he could not secure relief by ap- 
peal within the short time yet remaining in 
which to take advantage of the Kauffmann 
option, and said the only thing he could 
advise was to buy Anderson’s stock at any 
figure short of $40,000. The board winced 
at this alternative, but they figured that the 


, 
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Kauffmann stock was worth the money, even 


if they had to submit to blackmail in a large 
‘sum to carry out their purchase. The upshot 
of the matter was that Mr. Williams called 
on Anderson and effected the purchase of An- 
derson’s stock for $30,000. It was one of the 
stipulations in their agreement that the terms 
of the sale should be deemed confidential. 
The $30,000 was charged up as an expense in 
effecting the purchase of the Kauffmann 
stock, and no stockholder now objecting 


thereto, this purchase was consummated, and 


a few weeks later the Puget Sound Electric 
Company secured the power contract witli 
the Seattle and Suburban Railway Company. 
Anderson took the train for St. Louis, a 
wealthier and happier man. 





CURIOSITIES 


HAT is the most popular form of sui- 
cide? In France, drowning seems the 
commonest method, possibly because it is the 
handiest. Professor Merselli, of Turin Uni- 
versity, tells us that drunkards and people 
who are tired of life and worn out with its 
miseries take to hanging; those to whom 
family misfortunes have made life unendur- 
able choose drowning. It is perhaps not so 
wonderful that crossed or jealous lovers 
should resort to poison or the revolver. 
Protestants are more apt to fly to suicide 
than Catholics, who, again, are less impatient 
of life than Jews, inclined as that race is to 
mental alienation. Another writer on this 
subject has observed that a man will, by pref- 
erence, hang himself, and a woman drown 
herself; and, as a national peculiarity, it may 
be mentioned that the percentage of those 
who select sharp instruments as a means of 
death is so great in England that it may be 
said that the English people are the greatest 
“cut-throats” in Europe. 
Many persons who have never before dis- 








OF SUICIDE. 


played great originality have distinguished 
themselves by inventing novel forms of sui- 
cide. We have all heard of the Roman lady 
who swallowed red-hot coals; the foreign 
gentleman who put an end to himself with 
a small private guillotine also acquired pos- 
thumous renown. But perhaps the most 
original, though unsuccessful, would-be sui- 
cide on record, is the young lady in London 
who knelt down, like a votary of Jugger- 
naut, in front of an omnibus. A young lady 
“deliberately went in front of the horses of 
an omnibus and knelt down,” according to a 
policeman who observed her singular con- 
duct. On being rescued, she stated that “she 
wanted to be killed;” but she might have se- 
lected some method at once less prosaic and 
less original of gratifying her desire. Many 
hansom cabmen would have executed the 
business without even being requested to do 
so. In a fiery furnace an iron worker, at 
Low Moor, preferred to meet death. His 
fellow workneen saw him pitch himself head- 
long into the flames of a raging furnace, in 
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which, no doubt, he was before many mo- 
ments had elapsed, utterly consumed. The 
natural question is—why did he do it? Prob- 
ably he could not tell the reason himself if 
he were alive. A pleasanter way of quitting 
the world was that adopted by a Parisian 
grisette, who filled her small bedroom with 
flowers, and when her mother went to call 
her in the morning she found her dead. The 
young creature understood vegetable phy- 
siology and chemistry sufficiently to be able 
to adapt them to fatal ends. 

At Plymouth, a man named Jolly tied his 
feet together, and then threw himself into 
the water, having previously announced his 
intention of committing suicide in that par- 
ticular way. November is generally be- 
lieved to be the month of suicides. It is cer- 
tainly a melancholy month. Professor Mer- 
rill, who has made a special study of the 
subject, says it is not true that suicide is 
more frequent “in damp, cloudy and dark 
weather, such as helps the development of 
melancholy passions.” August is the month 
in which the greatest number of suicides take 
place in Paris, one hundred and six occurring 
in that month, as against forty-one in Febru- 
ary, the slackest month. Last year, July was 
the suicidal month in Paris. In this country 
the “flowery month” of June is the favorite 
time. 

Suicide is so common in London that it 
does not excite public feeling; there is so 
much misery in a great metropolis that it 
is only wonderful that human beings can en- 
dure it at all. Some men and women plunge 
into the river in order to draw attention to 
the condition of their families. 

“Policeman,” said a_ respectably-dressed 
man, “why did you not let me do it? I have 
a wife and eight children. I went home last 
night and found my wife fainting at her 
needlework, and the children crying for 
bread. I could see nothing in front of me 
but death.” To his wife he had written: 
“My dear little wife, we must part. But 





where? At the workhouse gate? No little 
darling, ‘till death us do part’ was the prom- 
ise we made, and death is the kindest and 
best.” Fortunately he was seized before dis- 
appearing for the last time, and publicity 
given to the case by the newspapers resulted 
in upwards of five hundred dollars being sent 
to the Mansion House for the benefit of the 
man’s wife, and family. 

“Nature intended me to be a man; fate 
made me a grocer,” were the words written 
on a piece of paper left by a young French- 
man, who blew out his brains with a pistol. 
That young man had mistaken his calling, 
but it would be a serious thing for society 
if all grocers were to think and act in like 
manner. A spice of humor attaches to the 
valedictory address of a Pans cabman who 
strangled himself. He wrote: “I leave this 
world because it pleases me to do so. I have 
had enough of driving people about in this 
world. I am going to see if, in the other 
world, people drive differently. All I ask is 
that no fuss may be made about me.” And 
with the view of insuring that the letter 
should not go astray, he wrote upon the en- 
velope, “To Anyone.” 

“T am no longer able to support my par- 
ents,” was the reason assigned by an octo- 
genarian in Buda-Pesth for attempting to 
commit suicide. This man’s name was Janos 
Meryessi. He had for the last few years been 
a beggar, and was eighty-four years old. His 
father and mother were said to be aged one 
hundred and fifteen and one hundred and 
ten respectively. Meryessi was rescued by 
an Hungarian member of Parliament, as he 
was about to jump into the Danube off the 
Suspension Bridge. His story was investi- 
gated by the police and declared to be true. 

For a mother, half mad or wholly mad with 
grief or misery, to murder her children and 
then kill herself, is not an event without pre- 
cedent. But for a father, who appeared to 
his neighbors, to his intimates, and to the 
doctor who examined his brain after death, 
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to be entirely sane, to slaughter his whole 
family—a wife and six children, one of them 
a well-grown lad—to do this out of affection, 
and with the most anxious avoidance of any 
pain or violence, and then with his victims 
just dead, to write letter after letter explain- 
ing his motives and means, to draft a sensible 
will, to pass out among his friends in order 
to secure witnesses to the document, and then 
return to the charnel-house and execute him- 
seli—this might have interested Don Quix- 
ote. Yet this is what a druggist’s assistant 
did. Owing to various pecuniary troubles, 
he could’not bear to desert his wife and chil- 
dren, and decided that the whole family 
should die together. He explained his plan to 
the whole family should go away to the next 
world together. He explained his plan to 
his wife, a noble-hearted woman, he says, 
who did not wish to survive him and she 
agreed to it, provided only that all should go 
at once as an undivided household. He 
therefore mixed some prussic acid with half 
a pound of treacle, and gave the first dose to 
his wife in bed with her two younger chil- 
dren. She took it, he says, quite consciously, 
and as easily “as if it had been beer or tea,” 
or, as he again says, “like a lamb.” All died 
easily, he wrote, and without pain, and then 
the father wrote four letters, drew up a will, 
and then went out to have his signature wit- 





nessed. Returning, he lay on the sofa and 
swallowed the poison. 

France holds the record for suicides. In 
Prussia, again, a very large number of per- 
sons seem to be tired of a world afflicted with 
pessimism and compulsory military service. 
In Austria, the number of suicides is nearly 
double that of England, but both Italy and 
Russia are lower on the list. The increase in 
most European countries has been consider- 
able during the last eight years, but in France 
it has been enormous. The total for the past 
twelve months is seven thousand five hun- 
dred and seventy-two, one-fifth of these being 
in and around Paris. It is remarkable that 
poverty has ‘only caused four hundred and 
cighty-three suicides in all France, and the 
figure includes a morbid fear of impending 
misery without actual privation; one thou- 
sand nine hundred and seventy-five cases 
may be traced to mental aberration, and one 
thousand two hundred and twenty-eight to 
physical suffering. Among the moral causes 
domestic troubles stand first, and alcoholism 
next. There are two hundred cases of dis- 
appointed love, and only twenty-seven from 
jealousy, dislike of military service giving 


| twenty-five. 


What is suicide? The medical department 
of one American insurance company defines 
it as the result of disease or bodily infirmity. 
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A CENTURY OF FEDERAL JUDICATURE. 


Wi. 


By VaN VECHTEN VEEDER. 


T now remains to consider, in some detail, 
the services of those judges who have in 
various ways been conspicuous among their 
brethren during this period. The justices 
who have been thus reserved are: Miller 
(1862-90), Field (1863-97), Bradley (1870-92) 
and Gray (1882-1902). It is needless to add 
that if living judges were within the scope of 
this sketch it would be necessary to consider 
Mr. Justice Harlan’s services in this connec- 
tion. 
No justice of the Supreme Court during 
the last half century holds a higher place in 
the estimation of the legal profession than 


Justice Miller. Justice Miller’s intellect 
was not stronger than Justice Field's; 
he was surpassed by Justice Gray in 


learning and industry; he was inferior to 
Justice Bradley in general scholarship, 
and to Mr. Justice Harlan in power of 
expression. But in the intuitive perception 
of legal principles and their luminous applica- 
tion to new conditions he was unsurpassed 
among his colleagues. In the domain of con- 
stitutional law, in which he exercised his 
highest powers, he was surpassed by Mar- 
shall alone; and many other branches of fed- 
eral jurisprudence owe their stability and 
symmetry, in no small degree, to his profound 
abilities. His mind, like Marshall’s, was orig- 
inal and creative, rather than dependent upon 
the recondite learning of the past. He had 


a natural aptitude for judicial duties; he read-_ 


ily grasped the scope and details of a case, 
and was quick to discover the ultimate issues 
involved, which he determined in his own 
mind without hesitation and always with 
provident foresight of the consequences 
which might be legitimately drawn from his 
conclusions. This clear perception of things, 





and of the requirements of the situation, his 
foresight as to consequences, and his inde- 
pendent and fearless discharge of the most 
difficult judicial duties through a long term 
of years, have given him a secure position 
among the great luminaries of the law. 
Justice Miller was a man of strong per- 
sonal characteristics. He first practised 
medicine for ten years, and was led to relin- 
quish that profession, it is said, in conse- 
quence of an overwhelming sense of personal 
‘responsibility; whenever he lost a patient he 
was oppressed by the thought that perhaps 
a different treatment would have saved 
human life. At the age of thirty-two, there- 
fore, he changed his profession; and so rapid 
and conspicuous was his success that within 
fifteen years thereafter he was appointed an 
associate justice of the Supreme Court of the 
United States. He therefore came to the 
bench in the prime of life, with a mind trained 
by twenty-five years’ experience in two pro- 
fessions, each of which require learning, 
knowledge of men and, above all, the habit 
of decision. Intellectually and morally, he 
was simple, rugged and frank to a fault. He 
masked real kindliness behind a gruff and 
abrupt judicial demeanor, and many amusing 
stories are told of his occasional inability to 
assert his rather imperious disposition within 
the bounds of judicial decorum. He was once 
holding court during the dog days in St. 
Louis, and listening to a prosy argument in 
an equity suit. The only persons in the court 
room besides himself and the lawyers en- 
gaged in the case were the court attendants, 
who were dozing and sweating in their cor- 
ners. Justice Miller had loosened his collar 
and cravat, his linen duster was flung open, 
and he was vigorously working a large palm 
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leaf fan. From time to time he shifted un- 
easily in his seat and glared impatiently at 
the lawyer, who was talking around and 
around the issue. Finally, unable to restrain 
himself longer, he glanced furtively around 
the court room, and believing everybody eise 
to be asleep, fairly shouted at the energetic 
lawyer, “Damn it, Blank, come to the point!” 
“What point, your Honor?” inquired the 
astonished lawyer. “I don’t know,” was the 
reply: “any point, some point!” 
Justice Miller’s judicial labors 
through seventy volumes of reports, from the 
second Black to the one hundred and thirty- 
States. His opinions, 


” 


extend 


sixth United own 


numbering above seven hundred, consti- 
tute a contribution to Federal jurisprudence 
which has not been surpassed in value by any 
other justice of the court. While he bore his 
full share of the burden of the solution of the 
wide range of subjects that came before the 
court, and attained particular distinction in 
many, he won his highest fame as a constitu- 
tional jurist. It was in this class of cases that 
he displayed most signally his remarkable 
capacity for seizing upon the vital points of a 
controversy, his instinctive command of legal 
principles, and his statesmanlike foresight 
and breadth of view. 

There is only one conspicuous exception 
to his powerful influence among his col- 
leagues. His very able dissenting views in 
Gelpcke v. City of Dubuque, 1 Wall. 175, re- 
affirmed in Meyer v. City and Muscatine, I 
Wall. 384, and throughout the consideration 
of the subject, were ineffective in limiting the 
doctrine of the majority of the court with 
respect to a general commercial jurispru- 
dence. But-even in these cases, his judicial 
dicta upon the general subject of local taxa- 
tion and municipal bonds exercised wide in- 
fluence in the settlement of the law with re- 
spect to those subjects. 

In considering Justice Miller’s work, it is 
customary to begin with his great opinion in 
the Slaughterhouse Cases, 16 Wall. 36, which 


he considered his most important contribu- 
tion to our constitutional jurisprudence. 
These cases involved the construction of the 
war amendments to the Constitution, and it 
cannot be denied that, as he stated at the out- 
set of his opinion, “no questions so far-reach- 
ing and pervading in their consequences, so 
profoundly interesting to the people of the 
country, and so important in their bearings 
upon the relations of the United States, had 
been before the court during the judicial life 
of any of its members.”” The action arose out 
of a statute of the State of Louisiana, which, 
assuming to regulate the business of slaugh- 
tering animals for food within the city of New 
Orleans, created a corporation upon which 
it conferred the exclusive right of slaughter 
ing animals for food within that city; it 
directed the place where cattle should be 
landed and slaughtered, made regulations for 
the maintenance of a public slaughter house 
by the corporation, at which all butchers 
were compelled to slaughter, required the 
corporation to provide all the conveniences 
for this purpose, and regulated the charges 
The butchers of New Orleans, 
considering this monopoly an invasion ot 


to be made. 


their personal rights, contested its validity on 
the ground that the new amendments to the 
Constitution forbade such a grant by the 
State. The Supreme Court held, however, 
that the act was a police regulation for the 
health and comfort of the people, and as such 
was within the power of the State, and was 
unaffected by the Constitution or its amend- 
ments. Justice Miller delivered the opinion 
of the majority of the court. He asserted 
that the war amendments were designed pri- 
marily to prevent discrimination by the States 
against the colored race, and that in their 
construction this fact, which indicated their 
main object, should be kept steadily in view. 
The only privileges and immunities that were 
protected by the amendments were those 
which affected citizens of the United States 
as such. Citizenship of the United States and 
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citizenship of the States were two different 
things. In the amendments those who are 
citizens of the States are pointed out, but the 
privileges and immunities of such citizenship 
are neither defined nor protected The only 
rights which are protected from the encroach- 
ments of State legislatures are the privileges 
of the citizen of the United States, and these 
are such as belong to the citizens of every 
national government. But the rights of trade 
and commerce within a State are not among 
them. 

There can be no doubt that this judgment 
has Had these 
amendments been given the scope which 
many contended for, a marked tendency 
toward centralization would almost inevitably 
have tesulted. Justice Miller’s opinion has 
been criticised upon other grounds, which will 
be examined hereafter; but its author always 
regarded it with pride. “Although this de- 
cision,” he said, some years later, “did not 
meet the approval of four out of nine of the 


exercised vast influence. 


judges on some points on which it rested, vet 
public sentiment, as found in the press and 
in the universal acquiescence which it re- 
ceived, accepted it with great unanimity, and 
although there were intimations that in the 
legislative branches of the government the 
opinion would be reviewed, and criticised un- 
favorably, no such thing has occurred. . . 
And while the question of the construction of 
these amendments, and particularly the four- 
teenth, has often been before the Supreme 
Court of the United States, no attempt to 
overrule or disregard this elementary decision 
of the effect of the three new constitutional 
amendments to the Federal Government has 
been made. . The necessity of the great 
powers conceded by the Constitution origin- 
ally to the Federal Government, and the equal 
necessity of the autonomy of the States, and 
their power to regulate their domestic affairs, 
remain as the great features of our complex 
form of government.” 

Although Justice Miller may thus be cred- 


ited with having stayed, in this conspicuous 
instance, the tendency toward centralization, 
he was, nevertheless, a strong Federalist in 
his constitutional views; he believed in giving 
full scope to the political powers of the na- 


| tional government. The most powerful state- 





ment of his general views will be found in his 
dissenting opinion in the Legal Tender Case 


of Hepburn v. Griswold, 8 Wall. 603. His 
argument in favor of this exercise of 


power by Congress was, briefly, as follows: 
The implied or auxiliary powers conferred 
upon Congress are founded largely upon the 
general provision which closed the enumera- 
tion of powers granted in express terms, 
namely, that Congress shall have power also 
to make all laws necessary and proper to 
carry into execution the enumerated powers. 
Although the Constitution prohibits any State 
from coining money, emitting bills of credit 
or making anything save gold and silver coin 
a legal tender, yet no such prohibition was 
placed upon the power of Congress in rela- 
tion to this subject; on the contrary, Con- 
gress was expressly authorized to coin money 
and to regulate the value thereof. The “‘neces- 
sity” need not be absolute, nor the adapta- 
tion of the means to the end unquestioned. 
The power to declare war, to suppress insur- 
rection, to raise and support armies, to bor- 
row money on the credit of the United States, 
to pay the debts of the Union, and to provide 
for the common defence and general welfare, 
are all express powers, and the operation of 
the legal tender acts in the execution of these 
powers left no doubt that the means adopted 
in the emergency bore to the necessity a 
proper Moreover, 
when there is a choice of means, the selection 
rests with the court; 
hence if the act of Congress was in any sense 
essential to the execution of an acknowl- 


constitutional relation. 


Congress, not with 


edged power, the degree thereof was for the 

Legislature, not for the court, to determine. 
The extent of the national powers was fur- 

ther discussed in the case of Ex parte Yar. 
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brough, 110 U. S. 65, in which Justice Miller 
delivered the opinion of the court sustaining 
the national authority over Congressional 
elections. “That a government,” said Justice 
Miller, “whose essential character is repub- 
lican, whose executive head and legislative 
body are both elective, whose most numerous 
and powerful branch of the legislature is 
elected by the people directly, has no power 
by appropriate laws to secure this election 
from the influence of violence, of corruption 
and of fraud, is a proposition so startling as 
to arrest attention and demand the gravest 
consideration. If this government is anything 
more than a mere aggregation of delegated 
agents of other States and governments, each 
of which is superior to the general govern- 
ment, it must have the power to protect the 
elections on which its existence depends from 
violence and corruption. If it has not this 
before the two great 


power, it is left helpless 
natural and historical enemies of all repub- 
violence and insidious corrup- 
tion. If the government of the United 
States has within its constitutional domain 
no authority to provide against these evils, 
if the very sources of power may be poisoned 
by corruption or controlled by violence and 
outrage, without legal restraint, then, indeed, 
is the country in danger, and its best powers, 
its highest purposes, the hopes which it in- 
spires, and the love which enshrines it, are at 
the mercy of the combinations of those who 
respect no right but brute force, on the one 
hand, and unprincipled corruptionists on the 


lics, open 


other.” 

In the Prize Cases the court had vindicated 
the authority of the Executive to repel the 
onset of open war by exercising all the 
powers of a belligerent without waiting for a 
formal declaration of war by Congress. The 
celebrated Neagle case, 135 U. S. 1, vindi- 
cated the right of self-preservation in time of 


peace. Neagle, a deputy marshal assigned 


by direction of the Attorney-General to pro- 
tect Justice Field from threatened assault by 


| 





a disappointed litigant, had, in the reasonable 
exercise of his duty, killed the aggressor; 
and when apprehended by the California State 
authorities, he was released by a writ of 
habeas corpus issued by a United States court. 
This action was sustained by the United 
States Supreme Court in accordance with the 
doctrine of a general criminal law formulated 
in Davis, 100 U. S. 257 (in 
which Justice Field had dissented). Justice 
Miller’s opinion on behalf of the majority of 
the court is a vindication of the inherent right 


Tennessee v. 


of the executive, independently of legislative 
authority, to protect the judiciary in the per- 
formance of its duty. “In the view we take 
of the Constitution of the United States,” said 
Justice Miller, “any obligation fairly and 
properly inferrible from that instrument, or 
any duty of the marshal to be derived from 
the general scope of his duties under the laws 
of the Constitution of the United States,” said 
meaning of this phrase [that a party seeking 
the benefit of the writ of habeas corpus must 
show that he is ‘in custody for an act done or 
omitted in pursuance of a law of the United 
States, or of an order, process or decree of a 
court or judge thereof, or is in custody in 
violation of the constitution or of a law or 
treaty of the United States.’ U.S. Rev. Stat., 
Sec. 753.| It would be a great reproach to 
the system of government of the United 
States, declared to be within its sphere sov- 
ereign and supreme, if there is to be found 
within the domain of its powers no means of 
protecting the judges, in the conscientious 
and faithful discharge of their duties, from 
the malice and hatred of those upon whom 
their judgments may operate unfavorably. It 
has in modern times become apparent that 
the physical health of the community is more 
efficiently promoted by hygienic and preven- 
tive means, than by the skill which is applied 
to the cure of disease after it has become 
fully developed. So, also, the law, which is 
intended to prevent crime, in its general 
spread among the community, by regulations, 
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police organization and otherwise, which are 
adapted for the protection of the lives and 
property of citizens, for the dispersion of 
mobs, for the arrest of thieves and assassins, 
for the watch which is kept over the com- 
munity, as well as over this class of people, is 
more efficient than punishment of crimes 
after they have been committed. Ifa person 
in the situation of Judge Field could have no 
other guarantee of his personal safety, while 
engaged in the conscientious discharge of a 
disagreeable duty, than the fact that if he 
was murdered his murderer would be subject 
to the laws of a State and by those laws could 
be punished, the security would be very insuf- 
ficient. . . . We do not believe that the gov- 
ernment of the United States is thus ineffi- 
cient, or that its Constitution and laws have 
left the high officers of the government so 
defenceless and unprotected.” 

In the construction of the commerce clause 
of the Cozxistitution, also, he favored a broad, 
national policy. Perhaps his opinion in Cran- 
dall v. Nevada, 6 Wall. 35, denying the right 
of a State to levy a tax upon persons residing 
in the State who may wish to leave it, or 
upon persons not residing in it who may have 
occasion to pass through it, is his most im- 
pressive statement of his doctrine of nation- 
ality in this connection. His opinion in the 
case of the Clinton Bridge, Woolworth, 150, 
in favor of the right of Congress to assume 
the control and regulation of all railroad traf- 
fic. which exceeds the bounds of a single 
State, was the first declaration of the author- 
ity of Congress over this subject. And his 
opinions in general upon this subject, culmin- 
ating in Fargo v. Michigan, 121 U. S. 230, 
maintained a broad scope of national author- 
ity. 

It was, however, by his exertions in favor 
of the marked extension of the authority of 
the court in the use of the writ of habeas 
corpus that he reached the opposite extreme 


from the view of the police power which he 


had championed in the Slaughterhouse Cases. 








-Ex parte Lange, 18 Wall. 165; Kring v. Mis- 


souri, 107 U. S. 221; Medley, Petitioner, 134 
ib. 160. His view was that “there is no more 
sacred duty of a court than, in a case properly 
before it, to maintain unimpaired those se- 
curities for the personal rights of the indi- 
vidual which have received for ages the sanc- 
tions of the jurist and the statesman; and in 
such cases no narrow or illiberal construction 
should be given to the words of the funda- 
mental law in which they are embodied.” Ex 
parte Lange, supra. But it may be doubted 
whether he did not occasionally carry this 
theory to unwarranted extremes; in Kring v. 
Missouri, supra, for instance, it would seem 
that Justice Mathews’ dissenting opinion em- 
bodied the better reasoning. 

The fact that Justice Miller showed no dis- 
crimination, in granting the writ of habeas 
corpus, between Federal and State sentences, 
serves to call attention to the fact that he 
was a firm defender of private rights. Be- 
lieving in a broad and liberal construction of 
the political powers of the national govern- 
ment, he was nevertheless a vigorous and 
consistent defender of the civil rights of the 
citizen. Justice Miller delivered many opin- 


| ions which are recognized landmarks in the 


judicial history of individual liberty. 

One of the most famous of these cases is 
Kilbourn v. Thompson, 103 U. S. 168, con- 
cerning the right of the House of Represen- 
tatives to punish for contempt. The House, 
as well as the Senate, had been in the habit 
of calling witnesses before committees to tes- 
tify in regard to various matters in which an 
investigation had been ordered. They had 
also exercised very freely the power to punish 
by fine and imprisonment for refusal to an- 
swer questions propounded in such examina- 
tions. Upon the bankruptcy of the banking 
house of Jay Cooke and Company, the gov- 
ernment being a large creditor, a committee 
of the House was appointed to inquire into 
the matter, particularly with reference to cer- 
tain settlements which were deemed adverse 
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to the interests of the United States. In the 
progress of the investigation, Mr. Kilbourn, 
a real estate dealer of Washington, was called 
as a witness, was questioned in regard to 
his dealings with various and 
was ordered to produce his books for in- 
He declined to conform to these 
demands of the and was at 
length, by order of the House, committed 
From this confinement he was 


persons, 


Specti yn. 
committee, 


for contempt. 
finally released by a writ of habeas corpus, 
issued by the chief justice of the Supreme 
Court of the District of Columbia; whereupon 
he brought a civil action for damages against 
the Sergeant-at-Arms and the members of the 
committee of the House. Ona demurrer to 
the answer of the defendants, which set up 
the order of the House as their defence, the 


Supreme Court of the District of Columbia’ 


held the answer to be good. But on a writ of 
error to the Supreme Court of the United 
States that decision was reversed. 

Justice Miller’s opinion reviews the his- 
tory of the subject as found in the various 
cases before the House of Commons of Great 
Britain, which were afterwards carried to the 
english courts, and reaches the conclusion 
that, while in that country, by reason of the 
history of Parliament and of its original pos- 
session of full judicial powers, the House of 
Commons could punish for contempt, there 
is no inherent authority in any purely legis- 
lative body, apart from that remnant of judi- 
cial power remaining in Parliament, to pun- 
ish parties for offences of this character. Re- 
ferring to the Constitution, under which alone 
Congress could exercise such power, he de- 
clared that there is a total absence of such 
authority. But inasmuch as both branches of 
Congress had certain specific powers to make 
orders which required the examination of wit- 
nesses, the House could in such cases punish 
Such 
such 


contempt by fine and imprisonment. 


occasions were, however, limited to 


cases as the punishment of its own members 
for disorderly conduct or failure to attend 


The Green Bag. 


sessions, or in cases of contested elections, 
or in regard to the qualifications of its own 
members, or in case of an effort to impeach 
an officer of the government, and perhaps a 
few others. but neither the Senate nor the 
House had any right to organize an investi- 
gation into the private affairs of a citizen, 
and, except in a case in which the Constitu- 
tion expressly conferred upon them powers 
which were in their nature somewhat judicial, 
and as such required the examination of wit- 
nesses, they possessed no power to compel 
attendance and enforce answers to interrog- 
atories which did not relate to some question 
of which it had jurisdiction. 

“If they are proceeding in a matter beyond 
their legitimate cognizance, we are of opinion 
that this can be shown, and we cannot give 
our assent to the principal that, by the mere 
act of asserting a person to be guilty of con- 
tempt, they thereby establish-their right to 
fine and imprison him beyond the power of 
any court or any other tribunal whatever to 
inquire into the grounds on which the order 
was made. This necessarily grows out of 
the nature of an authority which can only 
exist in a limited class of cases, or under spe- 
cial circumstances; otherwise the limitation 
is unavailing and the power omnipotent.” 

Referring to the independence of the dif- 
ferent branches of the government, and the 
necessity that each should keep within its 
appropriate powers, he concluded with these 
wise reflections upon legislative powers: 

“While the experience of almost a century 
has in general shown a wise and commend- 
able forbearance in each of these branches 
[legislative, executive and judicial] from en- 
croachments upon the others, it is not to be 
denied that such attempts have been made, 
and it is believed not always without success. 
The increase in the number of States, in their 
population and wealth, and in the amount of 
power, if not in its nature, to be exercised by 
the Federal government, presents powerful 
fand growing temptations to those to whom 
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that exercise is intrusted, to overstep the just 
boundaries of their own department, and enter 
upon the domain of one of the others, or to 
assume powers not intrusted to either of 
them. The House of Representatives having 
the exclusive right to originate all bills for 
raising whether by 
otherwise; having, with the Senate, the right 
to declare war, and fix the compensation of 


revenue, taxation or 


all officers and servants of the government, 
and vote the supplies which must pay that 
being also the most 
numerous body of all those engaged in the 
exercise of the primary powers of the gov 
ernment,—is for these reasons least of all 


compensation; and 


liable to encroachments upon its appropriate 
domain. By reason, also, of its popular 
origin, and the frequency with which the 
short term of office of its members requires 
the renewal of their authority at the hands of 
the people,—the great source of all power in 
this country,—encroachments by that body 
on the domain of codrdinate branches of the 
government would be received with less dis- 
trust than a similar exercise of unwarranted 
power by any other department of the gov- 
ernment. It is all the more necessary, there- 
fore, that the exercise of power by this bedy, 
when acting separately from and indepen- 
dently of all other depositaries of power, 
should be watched with vigilance, and when 
called in question before any other tribunal 
having the right to pass upon it that it shouid 
receive the most careful scrutiny.” 

In United States v. Lee, 106 U. S. 196, and 
Loan Association v7. Topeka, 20 Wall. 655, 
he asserted the inviolability of private prop- 
In the 
claimed the Arlington estate of the Lee fam- 


erty. former case the government 
ily by virtue of the terms of a tax sale during 
the Civil War, and denied any recourse to 
But Justice Miller as 


serted that the doctrine that, except where 


the former owners. 


Congress has so provided, the United States 
cannot be sued, has no application to officers 


and agents of the United States in possession 
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of property for public uses, when sued there- 
for by persons claiming to be the lawful own- 
ers. ‘No man in this country,” he said, “is 
so high that he is above the law. No officer 
of the law may set that law at defiance with 
impunity. All the officers of the government, 
from the highest to the lowest, are creatures 
of the law, and are bound to obey it. It 1s 
the only supreme power in our system of gov- 
ernment, and every man who, by accepting 
office, participates in its functions, is only the 
more strongly bound to submit to that 
supremacy, and to observe the limitations 
which it imposes upon the exercise of the au- 
thority which it gives. Courts of justice are 
established, not only to decide upon the con- 
troverted rights of the citizens as against 
each other, but also upon rights in contro- 
versy between them and the government; and 
is crowded with 
controversies of the latter class. Shall it be 
said, in the face of all this, and of the acknowl- 


the docket of this court 


edged right of the judiciary to decide in 
proper cases statutes which have been passed 
by both branches of Congress and approved 
by the President to be unconstitutional, that 
the courts cannot give a remedy when the 
citizen has been deprived of his property by 
force, his estate seized and converted to the 
use of the government without lawful author- 
ity, without process of law, and without com- 
pensation, because the President has ordered 
it and his officers are in possession? If such 
be the law of this country, it sanctions a 
tyranny which has no existence in the mon- 
archies of Europe, nor in any other govern- 
ment which has a just claim to well-regulated 
liberty and the protection of personal rights.” 

In Loan Association v. Topeka, he ex- 
pounded the doctrine that there can be no 
lawful tax which is not laid for a public pur- 
pose. “It must be conceded,” he said, “that 
there are such [private] rights in every free 
government bevond the control of the State. 
A government which recognized no such 
rights, which held the lives, the liberty and the 
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property of its citizens at all times subject to 
the absolyte disposition and unlimited control 
oi even the most democratic depository of 
power, is, after all, but a despotism. It is 
true it is a despotism of the many, of the ma- 
jority, if you choose to call it so, but it is none 
the less a despotism. It may well be doubted, 
if a man is to hold all that he is accustomed 
to call his own, all in which he has placed his 
happiness, and the security of which is essen- 
tial to that happiness, under the unlimited 
dominion of others, whether it is not wiser 
that this power should be exercised by one 
man than by many. The theory of our gov- 
ernments, State and National, is opposed to 
the deposit of unlimited power anywhere. 
The executive, the legislative and the judicial 
branches of these governments are all of lim- 
ited and defined powers. There are limita- 
tions on such power which grow out of the 
essential nature of all free governments— 
implied reservations of individual rights, with- 
out which the social compact could not exist 
and which are respected by all governments 
entitled to the name. To lay with 
one hand the power of the government on the 
property of the citizen, and with the other to 
bestow it upon favored individuals to aid 
private enterprises and build up private for- 
tunes, is none the less a robbery because it 
is done under the forms of law and is called 
taxation.” 

But while Justice Miller was thus valiant 
in protecting the just rights of the citizen in 
life, liberty and property, he was seldom an 
extremist. His views are characterized by 
a wise reasonableness which led him, while 
giving due attention to the rights of the indi- 
vidual, to uphold with equal firmness the just 
rights of the State and of the government as 
established in the fundamental law. It is not 
within the province of the Supreme Court, as 
he pointed out in the course of his luminous 
statement of the origin and history of the con- 
stitutional provision wth respect to due pro- 
cess of law, in Davidson v. New Orleans, 96 


U. S. 97, to redress all the ills of society. 
Probably no better illustration of this sanity 
and balance of judgment can be found than 
his opinion in Boyd v. United States, 116 
U. S. 616. An act of Congress had author- 
ized the court, in revenue cases, to require 
a defendant or claimant to produce in court 
his private books and papers, in default of 
which the allegations of the public prosecutor 
were to be taken as confessed. The court 
lheld that the procedure was in conflict with 
the Fifth Amendment in so far as it required 
a party to incriminate himself; but Justice 
‘Miller was of the opinion that where the 
court, by an order, required the production of 
specific papers, therein named, this proceed- 
ing was not in conflict with the Fourth 
Amendment. “While the framers of the Con- 
stitution,” he said, “had their attention drawn, 
no doubt, to the abuses of this power of 
searching private houses and seizing private 
papers, as practised in England, it is obvious 
that they only intended to restrain the abuse, 
while they did not abolish the power. Hence 
it is only unreasonable starches and seizures 
that are forbidden, and the means of securing 
this protection was by abolishing searches 
under warrants which were called general 
warrants, because they authorized searches in 
any place, for any thing.” 

Illustrations of this conservatism 
might be indefinitely multiplied. In Bridge 
Proprietors v. Hoboken Company, 1 Wall. 
116, the obligation of contracts, within the 
meaning of the constitutional provision, was 
wisely restrained. He believed that it was 
not within the constitutional power of a legis- 
lature to limit the taxing power of a succeed- 
ing legislature. Washington University v. 
Rouse, 8 Wall. 439; New Jersey v. Ward, 95 
U. S. 104. Compare his opinions in Gaines 
z’. Thompson, 7 Wall. 347, and United States 
z. Schurz, 102 U. S. 378, concerning the ex- 
ercise of control over executive officers. 

His opinion in United States v. Kagama, 
118 U. S. 375, is an exhaustive review of the 


wise 
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power of Congress over the Indian tribes. 
That case established the doctrine that, while 
the government of the United States had 
theretofore recognized in the Indian tribes a 
state of semi-independence and pupilage, it 
has the right and authority to govern them 
by acts of Congress, instead of controlling 
them by treaties; this results from their being 
within the geographical limits of the United 
States, and from their necessary subjection 
to the laws which Congress may enact for 
their protection, and for the protection of the 
people with whom they come in contact. The 
States have no such power over them as long 
as they maintain their tribal relations. 
Although Justice Miller’s fame rests upon 
his eminence as a constitutional lawyer, he 
bore his full share in the solution of the multi- 
farious problems which came before the 
court; and in many subjects he made con- 
tributions of great practical value. His judg- 
ments in Johnson v. Towsley, 13 Wall. 72, 
arid United States v. Throckmorton, 98 U. S. 
61, giving to the official proceedings prelim- 
inary to the issuance of land patents, in some 
respects, the conclusiveness of judgments and 
decrees, have contributed materially to the 
stability of land titles resting on United States 
patents. His opinion in Lovejoy v. Murray, 
3 Wall. 1, with respect to the effect of a judg- 
ment in tort as a bar; his review of admiralty 
jurisdiction in The Hine v. Trevor, 4 Wall. 
555; Shanks v. Klein, 104 U. S. 18, on part- 
nership, and Nicholls v. Easton, 91 U. S. 716, 
on bankruptcy, indicate the variety of his 
labors. His opinion in Watson v. Jones, 13 
Wall. 679, is one of the most elaborate ex- 
positions of ecclesiastical jurisdiction to be 
found in the books. Referring, in this case, 
to the fact that the novel and important ques- 
tions involved had béen held under advise- 
ment for a year, he concluded with this quiet 
thrust: the court were “not uninfluenced by 
the hope that since the civil commotion, 
which evidently lay at the foundation of the 
trouble, has passed away, that charity, which 


is so large an element in the faith of both 
parties, and which, by one of the apostles of 
that religion, is said to be the greatest of all 
the Christian virtues, would have brought 
about a reconciliation.”? 


*The following are Justice Miller’s leading cases: 

Constitutional law: In general: Slaughterhouse 
Cases, 16 Wall. 36; Hepburn v. Griswold, 8 7. 
603 (diss.); Jn re Neagle, 135 U.S. 1; United States v. 
Lee, 106 26. 196; ex parte Yarbrough, 110 76. 651; Cran- 
dall vw. Nevada, 6 Wall. 35; Chicago, e¢c. Railroad Co. 
v. Minnesota, 134 U. S. 418; Murdock v7. Memphis, 20 
Wall. 614; Gaines v. Thompson, 7 74. 347; United 
States v. Schurz, 102 U. S. 378; Buck v. Colbath, 3 
Wall. 334. 

Civil rights: Kilbourn v. Thompson, 103 U.S. 168; 
Loan Association v. Topeka, 20 Wall. 655; Boyd v. 
United States, 116 U.S. 616; Davidson v. New Orleans, 
96 76. 97; Kelly v. Pittsburgh, 104 76. 78; Pumpelly z. 
Green Bay Co., 13 Wall. 166; Campbell v. Holt, 115 
U. S. 620; ex parte Lange, 18 Wall. 165; Kring v. Mis- 
souri, 107 U.S. 221; ex parte Bain, 121 76.1; Medley, 
Petitioner, 134 7b. 160; ex parte Garland, (diss.) 

Commerce clause: Fargo v. Michigan, 121 U.S. 230; 
Clinton Bridge case, Woolworth, 150; Reading Rail- 
road Co.v. Pennsylvania, 15 Wall. 284 (d7ss.); Chy Lung 
v. Freeman, 92 U. S. 275; Pound zw. Turck, 95 76. 459; 
Packet Company v. Catlettsburg, 105 74. 559; Morgan 
Steamship Co. v. Board of Health, 118 7. 455; Wabash 
Railway Co. v. Illinois, 118 76. 557. 

Contract clause: Bridge Proprietors 7. Hoboken 
Co., 1 Wall. 116; New Jersey v. Yard, 95 U. S. 104; 
University v. People, 99 76. 109; Brine v. Hartford Fire 
Insurance Co., 96 76. 627; Greenwood v. Freight Co., 
105 76. 13. 

Taxation: State Railroad Tax Cases, 92 U. S. 575; 
Woodruff v. Parham, 8 Wall. 123; Headmoney Cases, 
112 U. S. 580; Western Union Telegraph Co. 7. Massa- 
chusetts, 125 76. 530. 

General commercial law and public bonds: Gelpcke 
v. Dubuque, 1 Wall. 175 (dss.); Meyer v. Muscatine, 74. 
393 (diss.); Riggs v. Johnson County, 6 76. 202 (diss.); 
Butz v. Muscatine, 8 76. 575 (diss.); Humbolt Township 
v. Long, 92 U. S. 642 (diss.); Thompson v, Allen County. 

Relations with Indian tribes: United States v. Kag- 
ama, 118 U. S. 375; Gong-Shay-Ee, 130 70. 343. 

Patents and copyright: United States v. American 
Bell Telephone Co., 128 U. S. 315; United States z. 
Steffens, 100 76. 82 ; Mahn v. Harwood, 112 76. 354 (déss.); 
Trade Mark Cases, 100 74. gI. 

Corporations: Hawes v. Oakland, 104 U. S. 450; 
Oregon Ry. & Nav. Co. v. Oregonian Ry. Co., 130 2. 1. 

Land titles: Johnson v. Towsley, 13 Wall. 72; 
United States v. Throckmorton, 98 U. S. 61. 

Torts: Lovejoy v. Murray, 3 Wall. 1; 
Ware Co. v. United States, 106 U. S. 432. 

Admiralty and international law: The Hine v. Tre- 
vor, 4 Wall. 555; Dow v. Johnson, 100 U.S. 158: United 
States v. 269% Bales of Cotton, Woolworth, 236; United 
States v. Rauscher, 119 U. S. 407. 

Miscellaneous: Watson v. Jones, 13 Wall. 679 (ec- 
clesiastical jurisdiction); Nicholls v. Easton, 91 U.S. 716 
(bankruptcy); Shanks v. Klein, 104 76. 18 (partnership); 
Memphis, ec. Railroad Co., v. Southern Express Co., 
117 26. I (common carriers); Gardner z. Collector, 6 
Wall. 499 (statutes); Ker z. Illinois, (extradition). 
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A NEW PROBLEM OF THE LAW. 


By ARTHUR F. GOTTHOLD. 


I“ these days when two out of three prac- 

tising lawyers write text-books out of 
office the third 
monographs before breakfast, it is rare to nnd 


hours, and dictates legal 
a question, the answer to which will not be 
found in Somebody on Something. 

Nevertheless, both courts and text writers 
have heretofore dodged all mention of the 
rules of law as applicable to airships. 

It is far from being the writer's intention 
All he hopes to 


which 


do is eo 
will 


have to be answered in the future, and per- 


to fill this gap. 
suggest some of the problems 
haps to point out a few useful analogies. 

At first sight it might seem as if the Courts 
of Admirality would step in and take charge 
of the international phase of the subject, but 
matuzer thought shows us how absurd it 
would be for those grave tribunals to notice 
the affairs of a ship which sailed above the 
rain belt from Tucson, Ariz., to the Matter- 
horn. 

Again we may ask whether the rules as to 
which now contro] ship- 
of 


For instance, it must be decided 


lights, passing, ctc., 
ping, 


shipping. 


will be equally controlling air- 
whether an electric a€roplane descending at 
an angle of forty-five degrees has the right 
of way over a sailing craft on the port up- 
ward tack. Then, too, how about lights? 
Red and green are all right in their primitive 
way, but must have others above and 


below. Until the adoption of an international 


we 


code, the writer begs to suggest celestial blue 
for the upper part of the craft, and solferino 
for the lower part. 

Or is an airship bound by the rules of the 
And if so, what road—to turn to the 
left, as in England, or to the right, as in this 


road? 


country? 
All of these difficulties, however, are mere 
matters of detail and can easily be arranged 


by a congress of the hot-air artists of the 
world. 

It 
has often been loosely stated that a man’s 
No 


(leep research is necessary to prove tnat these 


There are, however, graver problems. 
right in his land extends usque ad calum. 


[It would certainly 
that M. Santos- 


Statements are pure dicta. 
| to 


be monstrous 
respond in damages for a tech- 


suppose 
Dumont must 
nical trespass to the owner of every house 
over which his machine may pass. 

That the owner of a house should have the 
exclusive privilege of mooring to the top of 
his own flag-pole is well enough, but that he 
should attempt to control the columns of air 
above is monstrous. 

“Free as the air” may in time be warped 
into a legal maxim of great value. 

The incorporation of a line of airships in 
Mexico brings us face to face with another 
great problem. International traffic from one 
inland port to another means an immense in- 
crease in the number of customs bureaus, or 
smuggling and immigration will be unre- 
strained. The possibilities of this are appall- 
ing. Countless questions present themselves. 
For instance, if a balloon is left over a hydro- 
gen retort and springs up over night, does it 
thereby become a fructus naturalis? And has 


th 


the hydrogen maker a mechanic’s lien? 

Will it be possible to acquire an exclusive 
franchise between certain points, so as to 
shut out competing lines? 

What will be the position of the Interstate 
Commerce Commission? 

A careful study of the lives and works of 
Aurora, Icarus, Phaeton and Darius Green 
fail to shed any light on the intricacies of the 
situation. 

But it is submitted that the subject de- 
mands immediate attention, and that .some 
competent jurist should treat it. 
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A LAWYER’S STUDIES 


IN BIBLICAL LAW. 


INHERITANCE. 


By Davip WERNER AMRAM. 


HE difference between the subject of in- 
heritance in ancient and modern law is a 
fundamental one. According to modern law, 
rights incident to property 
and descend to the heir 
of the deceased. 
family, however, 
only property so 
It will be 
articles of 


property or 
are heritable 
with the 
Hebrew 


charged debts 
In the ancient 
the heir inherited not 
but the family. 
remembered that in former 
this series the theory of the immortality of 
the family was premised. The head of the 
family was merely the temporary representa- 
tive, in whom its powers were lodged. When 
he died, he was succeeded in office by his 
heir, who had precisely the same status as the 
ancestor. The heir succeeded to the author- 
ity of the patriarch over his family, as well 
as to the duties which the patriarch was re- 
quired to perform. He became the Goél, 
the redeemer of kinsmen who were in bond- 
age, and the avenger of wrong done to the 
kinfolk. He inherited the rights and duties 
incident to his position in like manner as he 
inherited the property. 

There is little doubt that in most ancient 
times the question, Who is the heir? was 
differently solved than at a later period. Pri- 
mogeniture, or the right of the oldest born to 
succeed to the family estate, is a compara- 
tively modern institution. In primitive socie- 
ties it was probably the right of the stronger 
which determined the course of the inherit- 
ance, and as we find in Oriental royal fami- 
lies, that after the death of the reigning 
prince internecine strife usually ensues 
among his descendants in their struggle for 
the crown, so, no doubt, the question was 
always determined, until a more or less fixed 
tule of succession took its place. As has 


called, entire 


been suggested, the conservatism of royal 





families has preserved for us many ancient 
customs which at one time were common to 
all the people. 

Another system of inheritance was tha: of 
ultimogeniture or the right of the youngest 
born to inherit, a custom that prevails in 
some ancient boroughs of England to-day 
under the name of “Borough English.” Its 
origin may be traced in the migratory hab- 
its of nomadic peoples. When the older 
sons left the father, the youngest remained 
to succeed to the father’s estate. Attention 
has been directed to the fact that all of the 
forefathers of Israel as well as its chief lead- 
ers were younger sons. Abraham was not 
the elder son of Terah but a younger son. 
Isaac was younger than Ishmael. Jacob 
was younger than Esau. Jacob, the ances- 
tor who gave his name to the entire Jewish 
people, was the classical representative of the 
junior right, for both his parents and grand- 
parents were younger children. Judah, Jo- 
seph and Moses were likewise younger sons. 
Practically, however, the right of the young- 
er son was of no importance at Jewish law, 
as all of its institutions are based on a differ- 
ent theory. 

The word “heir” was practically synony- 
mous with the “son.” All of the sons shared 
in the inheritance, the daughters being ex- 
cluded. Inthe absence of a son, other mem- 
bers of the family could inherit, among 
them any one who had been made one of the 
family of adoption. The remark of Abra- 
ham that “one born in his house” would be 
his heir, using a phrase similar to that used 
in speaking of his servants, indicates that 
certain customary right had already sprung 
up in the patriarchal family whereby the 
want of a male child was supplied by a spe- 
cies of adoption. The order of succession 
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is given in a law in Numbers (27: 6-11) 
whereby the daughters also were given a 
right to share in the inheritance, if there was 
no son to inherit. The story of the woman 
of Tekoah indicates that the desire of the 
kinsmen to avenge the death of the brother 
by slaying his murderer who remained the 
sole heir was prompted not so much by their 
zeal for the law as by their desire to gain the 
inheritance which his death would throw to 
them (II Samuel, 14: 5-7). In the words of 
the woman of Tekoah, they said, “Deliver 
him that slew his brother that we may kill 
him for the life of the brother whom he slew, 
and we will destroy the heir also, and so 
they shall quench my coal which is left and 
shall not leave to my husband neither name 
nor remainder upon the face of the earth.” 
These last words indicate the importance of 
the son in the family to keep alive the name 
of the father and to keep the inheritance in- 
tact and hand it down to his children. The 
bearing of this upon the Levirate marriage is 
clear. In that case the deceased having left 
no son, the estate would revert to the colla- 
teral kinsmen, and the chain of the family 
would be broken;- hence, the law provided 
that the brother of deceased should marry 
the widow, and their son become the adopted 
child of the deceased, bearing his name and 
continuing the family. 

As the oldest son succeeded, as a rule, to 
the headship of the family, he was somewhat 
favored in the distribution of the estate, re- 
ceiving a double portion which by a Deuter- 
onomic law (21: 17) the father was not per- 
mitted to diminish. The relation of the son 
to the succession was fixed by immemorial 
custom which, however, seems to have been 
broken from time to time by the action of 
the patriarch in assigning to the eldest born 
a smaller share or none at all. It was for the 
purpose of finally checking this that the law 
in Deuteronomy was promulgated, and at 
the time when the law of Succession was 
promulgated, the right of the son to inherit 


| 
| 
| 











was so well established that he is not men- 
tioned in the list of the heirs except nega- 
tively. The law stated that if a man has no 
son, the estate should be inherited in a cer- 
tain way by others. Under the patriarchal 
system women could have no share in the 
inheritance because they were members of 
the family only as long as they were un- 
married. A married woman became a mem- 
ber of her husband’s family, and it is obvious, 
therefore, that if women had been permitted 
to inherit, they would on their marriage have 
taken the inheritance out of the family of 
their father and brought it into the family 
of their husband. This, under the theory of 
the patriarchal family could not be permitted. 
But in time the hardship of actually exclud- 
ing women from the inheritance prompted 
a law reform. The question was raised in 
the case of the daughters of Zelophehad 
(Numbers 36: 1-12; Joshua 17: 3-6), and it 
was decided that where there were no sons, 
daughters might inherit; and to avoid the 
danger of the estate passing out of the family, 
it was provided that the daughters thus in- 
heriting should marry within the family of 
the tribe of their father. 

It will be noticed that, under the scheme 
of succession established by this case, the 
father was not named as one of the heirs. 
This indicates that as long as the father was 
living the son had nothing to transmit by 
inheritance; and this ancient rule of the 
patriarchal family, although no doubt modi- 
fied by the condition of later times, remained 
in the law as a survival and reminder of the 
time when the father was master and the son 
could own nothing in his own right. 

There is one institution of modern times, 
namely the last will or testament, which ex- 
isted among the ancients, but in so different 
a form as to be recognized with difficulty. A 
priori, a system like that of the ancient He- 
brews, precludes the idea of the testa 
mentary distribution of the estate with 
which we are familiar. Under modern law 
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disinherit his children and 
give his estate to strangers. This under 
the ancient Jewish law was _ impossible. 
Children could not be disinherited, and 
even if the land had been sold by the 
father, it reverted to the family in the year 
of the Jubilee. -To discover the rudiments 
of the modern last will and testament in the 
Bible requires a comparative study of an- 
cient legal institutions. Sir Henry Maine 
helps us again in this point. He has shown 
in his usual perspicuous fashion how the 
modern last will was developed from the an- 
cient Roman testament and how in the 
course of time the modern will acquired 
characteristics directly the reverse of those 
of the ancient will. Three principal charac- 
teristics are to be noted: First, that it takes 
effect only on the death of the testator; sec- 
ond, that it is secret as long as the testator is 
living; and third, that it is revocable by him 
at his pleasure. The old Roman will had 
none of these characteristics. It took effect 
during the testator’s life time, was public 
and irrevocable. Sir Henry Maine failed to 
observe the striking resemblance between 
the ancient Roman will and the gift of an 
inheritance among the Hebrews. He, like 
many others, although a profound scholar 
and a careful student, was not sufficiently 
familiar with the science of ethnological 
jurisprudence which has grown up among 
the German scholars, the study of which 
might have led him to still greater generali- 
zations than those which first stirred the 
scientific world in his “Ancient Law.” These 
is probably no custom or phase of social and 
legal development which is unique, and it 
is not too much to say that every institution 
of the world has been developed among more 
than one people. There is perhaps no one 
of the institutions of the Hebrews which is 
not found among some other people, and it is 
only by a broad and comprehensive view of 
the whole field of jurisprudence and its mani- 
festations among all peoples that a truly 


a man may 





scientific view of the Jewish law and of cus- 
toms and institutions may be obtained. It 
is for these reasons that nearly all of the 
work done in this field thus far is of little 
or no value. Jewish history and Jewish law 
have been treated as though they were un- 
ique phenomena in the world. But sociol- 
ogy and comparative jurisprudence present 
result of development and growth similar 
to that which produced other systems, al- 
to us the most irresistable evidence tha: the 
customs and laws of the Hebrews wate the 
though in its details and in its final shape the 
system of the Jews may have many points of 
differentiation. 

The beginning of testamentary disposition 
of estates may be seen in the famous episode 
of the blessing of Jacob by his father Isaac. 
Jacob stood before his father and Isaac 
blessed him saying, “God give thee of the 
dew of heaven and the fatness of the earth 
and plenty of corn and wine: let people serve 
thee; be lord over thy brethren, and let thy 
mother’s sons bow down to thee: cursed be 
every one that curseth thee, and blessed be 
he that blesseth thee.” (Genesis 27: 28-29.) 
This was the blessing which must be read, 
not as a mere sentimental outburst of the 
father’s feeling, but as having some formal 
significance, whereby Isaac blessed his son; 
that is to say, made him the heir before he 
died. Now, after Jacob left, having obtained 
the blessing by a fraud, Esau came in, and 
when the fraud was discovered, both Isaac 
and Esau were overwhelmed. They both 
felt that the words which had gone forth 
were irrevocable. All that Isaac could say 
was, “Thy brother came with subtility and 
hath taken away the blessing.” It seems 
that it ought to have been easy enough for 
Isaac to revoke the portion of the blessing 
by which he made Jacob lord over his breth- 
ren, yet Isaac seems to have been bound by 
his own words, for in reply to Esau’s appeal 
for a blessing, Isaac answered, “Behold I 
have made him thy lord, and all his brethren _ 








have I given to him for servants, and with 
corn and wine have I sustained him; and 
what shall I now do unto thee, my son?” 
Isaac seems to have been moved to the 
depths of his being at the helpless condition 
in which he was left, and finally he blessed 
Esau; in other words, gave him what rem- 
nants of blessing he still had at his disposal, 
“Behold thy dwelling shall be the fatness of 
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the earth and of the dew of heaven from 
above, and by thy sword shalt thou live and 
shalt serve thy brother, and it shall come to 
pass when thou shalt have dominion that 
thou shalt break his yoke from off thy neck.” 
(Genesis 28: 39-40.) Jacob had been made 
the master by his father’s formal gift, and the 
gift was irrevocable. This was the ancient 
Hebrew will. 


EX PARTE ROLLO. 


Trespass quare clausum fregit 
Just to serenade his Fair; 


Ferox canis, Pater’s purchase, 

Lurked within the garden there! 
Dulcis carmen flowed from Rollo, 

But it melted not the brute 
Oud convertit Rollo’s trousers— 

Will his next friend please bring suit? 


—The Brief. 
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WueEN John Marshall was Chief Justice of 
the Supreme Court of the United States he 
was one day driving with a horse and buggy 
in Virginia and suddenly discovered that the 
tire on one of the wheels was slipping off. 
Che distinguished jurist knew more about 
constitutional law than he did about buggy 
wheels and loose tires, but he did know that 
by wetting the rim of the wheel he would 
cause it to swell and thus tighten the tire. So 
coming shortly afterward to a little stream, 
he drove into it and got a small section of 
the wheel wet and then drove out and backed 
in again, of course wetting the same section 
of the wheel, while the other part of the rim 
remained dry. While the judge was con- 
sidering the situation and wondering how 
he could get the whole rim wet, an old dark- 
ey came along and seeing his predicament, 
told him to back in again. This he did and 
the negro, taking hold of the spokes of the 
wheel, turned it around, thus wetting the 
entire rim. Judge Marshall remarked: 
“Why, I never thought of that.” The old 
negro replied: “Well dey is some men dat 
jus’ nat’ly has’ mo’ sense dan odders.” 


Mr. Jounson: “Ah see dat when Rastus 
Brown was tried foh stealin’ hens, it came 
out at de trial dat he had de animus furandi.” 

Mr. Walker: “Ah allus tole dat niggah 
dat he’d ketch some awful disease from livin’ 
in dat Irish tenement.”—The Brief. 


A BILL of exceptions in a damage case was 


filed at the January term of the Macon (Mis- 
scuri) Circuit Court. This record embraced 
a line that reflected seriously on the piety of 
one of the attorneys for the defendant, and as 
the lawver was an elder in the Presbyterian 
When 
Judge Shelton’s eves struck the exclamatory 
phrase they twinkled, but his face was serious 
as he called Major B. R. Dvsart—the alleged 
originator of it—over to him. 


church there was room for comment. 


“Major,” he said, “I have just been read- 
ing this record in the Walsh Construction 
Company case. I was inexpressibly pained to 
notice in it some very disrespectful language 
you used in the presence of the Court.” 

A funeral solemnity would fall short of 
describing the condition of Dysart’s features. 

“What do you mean?” he asked. 

“Of course vou may have been excited a 
bit during the trial, Major. I know those 
other fellows were worrying you like every- 
thing, but that is hardly an excuse for using 
You should have waited until 
It won’t do” 


cuss words. 





you got them outside. 

“Does vour Honor mean to intimate that 
[ swore in your presence while trying a 
case?’ demanded the Major, sternly. 

“T don’t intimate anything, Major, but you 
just look at that,” and he handed the trans- 
cript to Dysart. There nestling in the midst 
of a long argument over an objection, printed 
as plain as No. 3 typewriter letters could 
print it, were the words: 

“Tt is a damned obscure injury.” 

It took nearly five minutes for the Major 
to think out how it happened. Then he 
grabbed a pen, shoved it into the ink bottle 
and viciously scratched out the revolutionary 
sentence, over which he wrote: ; 

“Tt is a damnum absque injuria,” meaning 
a damage without an injury. 
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THE country grocery store at Chaffin’s was 
crowded, and the village idlers were discuss- 
ing the probable outcome of the litigation 
between Charles Hubbard and William Bax- 
ter. 
hay and Baxter denied the agency of his wife. 

Hubbard consulted Charlie Simmons, the 
slickest lawyer in town, and placed the case 
in his hands for adjustment. “Charlie,” said 
Simmons, dropping his glasses and looking 
wise, ‘“‘we must prove that Baxter acted as 
his wife’s agent in the transaction, or we shall 
lose the case.” Hubbard’s face appeared 
thoughtful, and then he replied: “I'll do it. 
I will see Reube Parsons tonight at the groc- 
ery store, and ask his help in the matter.” 

“Hello, Reuben,” yelled Charlie Hubbard, 
as he entered the small grocery store at Chaf- 
fin’s. “Wait until I’m through this checker 
game and then I'll be with you,” replied 
Reuben. 

Charlie told Reuben the case, and said that 
he heard it whispered in the community that 
Reuben had an elastic conscience. “Not 
so,” rejoined Reuben, although he admitted 
that he handled the truth a little carelessly, 
at times. 

“Well, Charlie,” said Reuben, “that Bax- 
ter to my mind, is a gol durned skinflint.” 

“Oppression of the poor and defrauding 
people is agin the Kittykism. You say that 
Baxter said I would tell a lie for twelve and 
a half cents?” 

“Yes, he did, at Barber’s crossing this 
morning,” answered Hubbard. 

“Charlie, your case is won; I'll prove it to 
him. I'll tell eight for a dollar.” 

The cider was passed around, but the in- 
terview had been carried to Baxter, and he 
settled. : 

Tom H. Miner of Belle Plaine, Iowa, is 
known far and wide as one of the wittiest and 
most eccentric lawyers in the State. He was 
recently addressing a jury in this county 


where the controversy was over the value of 


a drove of hogs. Milner was for the plain- 


tiff who had sued the railroad company for | 


the loss of his hogs in the wreck. Milner | dollars to secure the sealed envelope. 


said, among other remarks: “Yes, we talk 


| 





Hubbard had sold Baxter fifty tons of | 


a whole lot about hogs and pork and we 
legislate against pork and trichine; but when 
ham and egg times come in the spring we 
stop the legislation and forget all about its 
dangers in our greed for ham and eggs. 
That ends it all.” 


Op Deacon Williams of Iowa was noted 
for his “malapropisms.” He never lost an 
opportunity of twisting words or using them 
out of place. 

“The diseased came to his death,” etc., was 
his invariable custom in speaking or writing 
of a deceased person. 

‘“What’s the judge doing this morning?” a 
spectator asked of the Deacon, as the court 
was arraigning a batch of prisoners. 

“Oh, he’s just arranging some prisoners,” 
was the reply. 

The deacon coined one absolutely new 
word in a burst of eloquence to the court. 

“Your honor,” he said; “I insist there is no 
compullion for doing this.” 

And the court could not find it, either. 


In one Western town a justice court jury 
recently resorted to a novel means of secur- 
ing their fees. They sat on the case and re- 
tired to the jury room, only to be out few 
minutes before they had reached a decision. 
The foreman appeared at the door and an- 
nounced that he would like to speak to the 
justice. The judge waited upon him and he 
explained the jury had reached a verdict 
and had placed it in a sealed envelope. They 
wanted their fees, he said, and would not sur- 
render the verdict until they had the money. 

“But,” protested the attorney for the plain- 
tiff in the case, “the time for you to demand 
your fees was at the beginning of the case, 
not now.” The juryman said he didn’t know 
about that if it was no fees it would be no 
verdict and he shut the door. The attorney 
for the plaintiff made a proposition to his 
adversary to divide the fees, but the latter 
did not care whether a verdict was returned 
or not. The plaintiff had to produce the six 
He 
was compensated by getting a verdict. 
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Ir is difficult to imagine anything more 
annoying than the constant coughing of 
some person in a court room during an ar- 
gument. Sometimes a point is lost and often 
a witness becomes confused and embarrassed 
by the interruption. Once Lord Brampton, 
better known as Sir Henry Hawkins, inter- 
rupted a case at the High Court of Justice 
in London in order to reprove a troublesome 
cougher at the back of the court. “There is 
a gentleman at the back,” said the judge, in 
his grave, measured way, “who has a very 
bad cough, and who has constituted himself 
a kind of chorus to the evidence. I hope 
that that person will go home and go to 
bed!” For a few seconds there was an expec- 
tant pause, an awful silence in which you 
could have heard a pin drop. Nobodys 
moved, however, and what is more to the 
point, for the rest of the day nobody coughed. 

Coughing seems to be contagious, for if 
one person in a court room begins to cough 
there is a tickling sensation in many a throat 
which can only be relieved by coughing. 
The writer was in an Irish Court during a 
very sensational trial. A large crowd had 
gathered and silence reigned for an hour or 
more,- when it was broken by someone 
coughing, a second joined in, then a third, 
and it seemed as though coughing would be 
general. Baron Dowse, the presiding judge, 
interrupted the proceedings and said: “The 
court will adjourn for ten minutes so that all 
can relieve themselves of their cough.” 
There was no need for an adjournment for 
the coughing ceased and was not renewed, 
although the court sat for five hours longer. 


In the Kansas District Court, recently, a 
jury returned a verdict finding a certain ac- 
cused person guilty of larceny. The verdict 
had not been prepared in the technical form 
(lesired, and the judge sent the jury back to 
make the necessary corrections. The jury 
was gone for half an hour, and when it re- 
turned it brought in a verdict acquitting the 
prisoner! But a verdict even more amusing 
was perpetrated by a jury at Pittsburg the 
other day. The case was a criminal one, and 








| 


after a few minutes’ consultation the jury 
filed into the box from its room. 

“Have you agreed upon a verdict?” asked 
the judge. 

“We have,” responded the foreman, pass- 
ing it over. 

“The clerk will read,” said the judge. 

And the clerk read:— 

“We, your jury, agree to disagree!” —E.- 
change. 


THE case of Ryan wv. Ryan, which was an 
action for probate of a will and was tried by 
Mr. Justice Barton last week, disclosed an 
extraordinary amount of ingenuity on the 
part of the solicitor who had received in- 
structions from the deceased and had pre- 
pared the will. The deceased, a man named 
Ryan, had been struck down by paralysis and 
deprived of nearly all power over his mus- 
cles. He was unable to speak or to move his 
hands or arms, but, as it was proved, his 
brain was unaffected, and his intellect was 
clear. He still had power to open and shut 
his eyes, and the solicitor arranged that the 
closing of his eyes was to mean an affirma- 
tive answer to a question, and the keeping 
them open a negative answer. By means 
then of an elaborate and exhaustive series of 
questions, which the testator answered in 
that manner, the solicitor extracted his 
wishes and prepared the will, and the testator 
assented to its contents in the same way. 
The will was contested by a legatee under a 
former will. Mr. Justice Barton held that the 
will was properly executed and decreed pro- 
bate. He considered, however, that the mat- 
ter was one in which investigation was rea- 
sonable, and he gave the opposing party his 
costs out of the estate—The Law Times. 

AmonG other “Surviving Absurdities and 
Curiosities of the Law,” J. M. Lely, in The 
Law Magazine and Review, cites the follow- 
ing example: 

Corn Rents.—By an Elizabethan statute, 
18 Eliz., c. 6 (omitted from the Revised 
Statates as “Private,” but especially saved so 
recently as 1800, by sect. 7 of the Ecclesiasti- 
cal Leases Act of that year, 39 & 40 Geo. 
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III, c. 41), it is enacted that “for the better 
maintenance of learning, and the better re- 
lief of scholars” in the Universities of Cam- 
bridge and Oxford, and the colleges of Win- 
chester and Eton, no authorities of those 
institutions shall make any their 
lands “except that the one-third part at least 
of the old rent be reserved and paid in corn, 
that is to say, in good wheat, after six shill- 
ings and eight pence the quarter or under, 
and good malt at five shillings the quarter 
or under, to be delivered yearly upon days 
prefixed.” In default of this payment in 
kind, payment of the value is directed to be 
paid in ready money, and either the corn or 


lease of 


the money coming of the same is to be ex- 
pended to the use and relief of the commons 
of the colleges only “and by no fraud or 
“And all leases 
otherwise hereafter to be,” still declares the 
Legislature, “shall be void in all law to all in- 
tents and purposes.” 


color let or sold away.” 


CureF Baron Paties related the other 
day, in King’s Bench No. 2, an incident 
which happened just after he was called to 
the Bar in 1853, and which seems to have 
impressed itself on his memory and intellect. 
Mr. Edmund Hayes, K. C., who was at the 
time solicitor-general, and who became in 
1859 third justice of the Court of Queen’s 
Bench, was arguing a case before Mr. Smith, 
the Master of the Rolls. Mr. Hayes was ap- 
pearing for a gentleman who charged partic- 
ularly high rates of interest, and counsel put 
forward his claims with great force and per- 
sistency. “I see, Mr. Hayes,” said the Master 
of the Rolls, “vou want your pound of flesh.” 
“My pound of flesh!” said counsel in an as- 
tonished voice. ‘“What’s that?” “Oh, that,” 
said the judge, hastily, “that’s poetry, you 
know.” “My Lord,” said Mr. Hayes in tones 
of lofty indignation, “I 
not poetry.”—The Law Times. 





came here for law, 


THE first real seed of strife in Ireland 
(says Charles Johnson, in an article on “Ire- 
land and Her Land Laws,” in Harper's 
IVeekly), was sown by Henry the Eighth in 


1537, when, following the policy he had al- 
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ready initiated in England, he decreed the 
disestablishment of the Continental monas- 
tic orders, the Franciscan followers of the 
Saint of Assisi, the Order of the Spanish 
Dominic, the friars of Saint Bernard, whose 
ruined abbey-churches all over Ireland still 
preserve the memory of a period of rare and 
profound culture and religious enthusiasm. 
The abbey and priory lands thus confiscated 
by Henry Tudor were distributed among his 
own adherents, and largely among the ser- 
vants of the Anglican Church, of which he 
had decreed himself to be the head. The 
newcomers by no means followed in the foot- 
steps of the older Normans, nor did they take 
any steps to make themselves morally at 
home in their new country. They were defi- 
nitely an element of foreign invasion; in a 
sense the Normans never were. Everything 
that spoke of the old nationality was hostile 
to them, and this hostility they never ont- 
grew. 

A period of conflict was begun in Ireland, 
which came to a culmination about the time 
James the Sixth of Scotland became James 
the First of England. Two great nobles of 
Ulster, the heads of the O’Neills and the 
©’Donnells, were compelled to seek refuge 
on the Continent, and their lands were de- 
clared forfeited to the crown and distributed 
among adherents of the English party. This 
was thé beginning of the so-called “parti- 
tion of Ulster,” which took place in the vear 
1611, noteworthy for two famous events in 
English literature—the retirement of Shake- 
speare and the authorized version of the Bi- 
ble. To the period of conflict now succeeded 
a period of chicanery, a dark chapter which 
included two revolutionary wars. The Eng- 
lish law courts were made the instrument of 
any amount of injustice and dishonesty; 
forged titles were filed in abundance; fraudu- 
lent accusations were made; false charges 
were brought forward, with the invariable re- 
sult that the estates of native Irish families 
passed into the hands of English or Scottish 
settlers, many of whom were frankly adven- 
turers, and all of whom profited by a system 
of legal plunder thinly veneered with political 


s( yphistries. At the close of this period there 
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were two classes in Ireland—the legal own- 


ers of the land, mainly English and Scotch, 
and the actual tillers of the land, of native 
birth and speaking Gaelic, who were, to all 
intents and purposes, the serfs of the former. 

The old native tribal tenure, under which 
the elected chieftain held the tribal land in 
trust, gave place to absolute ownership by 
the imported landlord, whose serfs were sub- 
ject to private taxation, whether in kind or 
in coin. Thus the landlord class and the ten- 
ant class.came into existence; and it is by no 
means to be that a landlord 
class, thus imposed on the country by a sys- 
tem of legalized expropriation, should never 
have forming strong and 
healthy relations with the class of cultiva- 
tors, whose original tribal ownership in the 
land still held morally good in their own 


wondered at 


succeeded in 


eves. 

Many of the evils which afflicted Ireland 
for two centuries have already been with- 
drawn, for the most part comparatively re- 
cently. The penal laws affecting Irish Cath- 
olics were finally repealed in 1820, as the re- 
sult of O’Connell’s national movement. The: 
Anglican Church, which owed its existence 
to the confiscations of Henry VIII., was dis- 
endowed by Gladstone. The Land League 
agitation, of which Parnell was the central 
figure, gradually ameliorated the condition of 
the cultivators, securing for them fixity of 
tenure, instead of the leases renewable every 
year, at a rent fixed by the courts, instead 
of one arbitrarily decreed by the landlord. 

The bill introduced by Mr. Wyndham 
takes one step more in the same direction, 
gradually restoring to the Irish cultivators 
the land of which they were deprived by the 
legal chicanery of the Stuart period. But 
while thus restoring the land to the people, 
it does something else well worthy of notice, 
and certain to bring forth great results in 
the future. It leaves the landlord class still 
in their homes, for the most part surrounded 
with parks and private demesne land; and 
left, not to drag out an existence of genteel 
poverty, but with money in their pockets, 


available for foreign investment, but equally 


available for investment in Ireland itself. 


NEW LAW BOOKS. 

Lt is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


A SELECTION OF CASES CN THE CONFLICT OF 
‘ Laws. By Joseph Henry Beale, Jr., Pro- 
fessor of Law in Harvard University and 
in the University of Chicago. Three vol- 
umes. The Harvard Law Review Pub- 

lishing Association. 1902. 

This selection of cases, as the compiler an- 
nounces in his preface, is the ripe fruit of 
seven years’ service in teaching the Conflict 
of Laws. Coming, as it does, from the pen 
of Professor Beale, who has already attained 
distinction as a thorough student of legal 
topics and an able writer, it is scarcely nec- 
essary to affirm that the work has been ex- 
cellently well done. 

His starting point is the fundamental con- 
ception that the Conflict of Laws embraces 
four main heads, namely: (1) The jurisdic- 
tion of states over persons, things and trans- 
actions within their limits; (2) The creation 
of rights and obligations, resulting from such 
jurisdiction; (3) The recognition and en- 
forcement within one state of the rights and 
obligations thus created in another, and (4) 
The legal procedure by which, if at all, such 
fcreign rights and obligations may be en- 
forced. 

Accordingly, the work is divided into four 
parts, corresponding to the four heads just 
mentioned, their order being slightly trans- 
posed. The classification is as follows: 
Part I.—Jurisdiction. Part I].—Remedies. 
-art I1I.—Creation of Rights. Part 1V.— 
Recognition and Enforcement of Rights. 
Each of these parts is sub-divided into appro- 
priate chapters and sections, which, if space 
permitted, would be well worthy of reproduc- 
tion here, furnishing, as they do, quite a 
thorough outline or analysis of the subject. 
It will be observed, doubtless with regret by 
many, that the plan above outlined does not 
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28 
embrace within its scope the situs or locality 
of crimes, though comprehending all other 
rights and wrongs of whatever nature. 

These four parts (under which a great 
number of cases are arrayed) are followed by 
a “Summary,” containing the author’s state- 
ment of the important principles controlling 
this branch of the law, in the form of a clear, 
though brief and concise, synopsis, with ref- 
erences to the preceding cases. It may per- 
haps be open to doubt whether it would not 
be wiser in using the book, to read the sum- 
mary before working on the cases, though 
the compiler evidently thinks otherwise. 
That is a matter of individual taste and judg- 
ment. Unfortunately, the author has made 
little or no attempt in his summary to go be- 
yond the actually decided cases (and only 
such of these as are reported in the collec- 
tion itself.) The profession has thus lost in 
large measure the benefit of the generaliza- 
tions of principles which Professor Beale, 
from his ability and familiarity with the 
whole line of decisions on the subject, is so 
competent to make, and which are pecu- 
liarly needed in this branch of the law. 

The cases are well selected, including not 
only most of the leading English and Ameri- 
can cases, but also many decisions of the 
Colonial and European courts. The three 
volumes include upwards of four hundred 
and fifty reported cases, of which about sev- | 
enty-five are the decisions of continental 
courts. 

An examination of the cases reported 
shows that most of the familiar and leading 
cases upon this branch of the law have been 
included in the collection, but there are some 
not reported, the omission of which, we 
think, is to be regretted, though doubtless 
the compiler had good reasons therefor. As 
examples, we note the omission of the fol- 
lowing valuable leading cases: 

On the subject of domicil: 


First National 


Bank v. Balcom, 35 Conn. 351; Cooper v. 
Beers, 143 Ill. 25; Mears v. Sinclair, 1 W. 








Va. 185; White v. Tennant, 31 W. Va. 790. 
On the effect of the statute of frauds: | 
Leroux v. Brown, 12 C. B. 801; Downer v. | 


Chesebrough, 36 Conn. 39. 

On the validity of marriages: ‘Medway v. 
Needham, 16 Mass. 157; Pennegar v. State, 
87 Tenn. 244; Van Voorhis v. Bintnall, 86 
N. Y. 18. 

On foreign divorce: 
ty, 27 N. J. Eq. 315. 

On the transfer of personalty in various 
forms: Weinstein v. Freyer, 93 Ala. 257; 
Richardson v. DeGiverville, 107 Mo. 422; 
Hornthall v. Burwell, tog N. C. 10; Williams 
v. Dry Goods Co. 4 Okl. 145. 

On the liability of a promisor to the as- 
signee of a chose in action: Levy v. Levy, 
78 Penn. St. 507; Trimbey v. Vignier, 1 
Bing. N. c. 151 (or Bradlaugh v. DeRin, L. 
R. 5 C. P. 473.) 

On wills of personalty: Healy v. Reed, 
153 Mass. 197; Price v. Dewhurst, 8 Sim. 


Doughty v. Dough- 


279. 
Other cases might be mentioned, but the 
reason that probably induced Professor 


Beale to omit them in the first instance— 
want of space—operates with equal potency 
upon the reviewer. 

It is also unfortunate (from the point of 
view of the profession) that the index is so 
meager, since the usefulness of any law book 
to the practising lawyer must depend largely 
upon the ease with which he can find what 
he looks for. The index to these three vol- 
umes (containing some sixteen hundred 
pages) is comprised in about one page at the 
end of the third volume. 

But all these constitute defects from the 
standpoint of the practitioner rather than 
from that of the student, for whom the work 
is primarily designed. The latter, at least 
while he remains a student, will have little 
occasion to use the index, and he may be 
stimulated rather than retarded by being 
forced to look up some of the leading cases 
for himself, or by hearing them expounded 
or distinguished in the lecture room. 

To those law schools which use the case 
system of instruction the work will prob- 


‘ably prove a great boon, deservedly increas- 


ing at the same time the reputation of Pro- 
fessor Beale as a law writer. 
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